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LIABILITY WITHOUT FAULT * 


‘T AM satisfied that Rylands v. Fletcher is not limited to the case 
of adjacent freeholders. I shall not attempt to show how far 

. it extends. It extends as far as this case, and that is enough for the 
present purpose.” So Lord Sumner,! using the method of inclusion 
and exclusion by which the common law “broadens down from 
precedent to precedent.” That method has its conveniences for the 
judiciary. Other students of the law, however, cannot so easily’ 
avoid the question how far Rylands v. Fletcher extends; and thé 
question is a profitable one, for there has been too little considera- 
tion of the scope or utility of the doctrine for which that famous 
case stands as compared with the discussion of its theoretical mer- 
its. On this latter point there has been abundant controversy for 
a generation or more, with the apparent assumption on both sides 
that it involved a difference of serious importance in its practical 
aspects as well as in legal theory. The soundness of this assump- 
* Nore. — Dean Thayer left three drafts of this article among his papers, together 
with a great mass of manuscript materials for notes. From his manuscript alterations 
upon what appears to have been the last draft it has been possible in almost every case 
to determine what he intended as the final form. In one or two instances of no great 
importance the text has been fixed on the balance of probability as between different 
drafts. Unfortunately it has proved impossible to work out the elaborate notes which 
were to have illustrated and reinforced the text. A few that appear to be complete 


are given as he left them. For the rest, reference to the cases cited and quoted from is 
as much as the state of the manuscript warrants. 





1 Charing Cross & City Electricity Supply Co. ». London Hydraulic Power Co., 
[r914] 3 K. B. 772, 779. 
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tion ought to be examined. Even if we have not yet reached the 
time to which Mr. Justice Holmes looks forward, “when the part 
played by history in the explanation of dogma shall be very small, 
and instead of ingenious research we shall spend our energy on a 
study of the ends sought to be attained and the reasons for desir- 
ing them,”’? it is none the less important in estimating the legal 
value of a doctrine to consider whether its results have been mis- 
understood and its practical significance exaggerated. 

What, then, is the doctrine of Rylands v. Fletcher? The first 
thought suggested by the familiar name is that of absolute liability 
imposed upon a landowner who collects certain things on his land 
— a duty of insurance against harm caused by their escape regard- 
less of the owner’s fault. A duty of this sort to insure against con- 
sequences, remote as well as proximate,’ attaching to the original 
act of bringing into existence the conditions which eventually do 
the harm, would no doubt be a matter of serious concern practi- 
cally as well as theoretically. It would not lack legal analogies; 
witness the case of him who unlawfully creates a dangerous condi- 
tion (in ordinary legal parlance a “‘nuisance”’), or the lawful keeper 
of a savage animal; and although some of these analogies have an 
archaic flavor, pr ideas in Rylands v. Fletcher have been criti- 
cized as a survival from a time when the English law had as yet “no 
well-defined test of an actionable tort,” it is a point of view toward 
which modern legal thought is turning. This reversion of recent 
legislation to ancient conceptions has been clearly pointed out by 
Judge Smith in his able discussion of the Workmen’s Compensa- 
tion Act.6 A community which accepts the principle of such an 
act cannot be expected to find anything intrinsically unreasonable 
in the doctrine which seeks to throw upon the undertaker the full 
responsibility for harm arising from his enterprise, on the theory 





2 “The Path of the Law,” ro Harv. L. REV. 457, 474. 

* The conception is perhaps that the person who sets in motion an uncontrollable 
or dangerous agency — an agent, a wild animal, ponded water, a business (under the 
Workmen’s Compensation Acts), a dangerous condition of premises — is held respon- 
sible for what is proximately caused by the agency rather than proximately by him- 
self; that is, if the agency is a proximate cause of the injury, the person responsible for 
the agency is liable though a remote cause of the injury. 

4.Doe, J., in Brown ». Collins, 53 N. H. 442, 445. 

5 See Pound, “The End of Law as Developed in Legal Rules and Doctrines,” 27 
Harv. L. REv. 195, 233. 

6 “Sequel to Workmen’s Compensation Acts,” 27 Harv. L. REv. 235. 
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that the business should bear its losses in the first instance regard- 
less of fault or proximate cause, and that ultimately, like any other 
overhead charge, they would fall on the consumer. But despite 
frequent misunderstandings, this is just’ what Rylands v. Fletcher 
does not do. There is a good deal in the original judgments which 
looks in that direction. The much-quoted judgment of Blackburn, 
J., in the Exchequer Chamber shows doubt whether even the act of 
God would excuse the owner; and Lord Cranworth goes to great 
lengths.’ Moreover, the English judges have shown a disposition at 
every stage to treat the liability of the owners of savage animals as 
a parallel case; * and since Baker v. Snell ° it is doubtful indeed what 
escape from liability (excepting the fault of the victim) is left to him 
who indulges in the dangerous luxury of such ownership. But 
whatever the thought of the judges who decided the case, and 
wherever analogy might have been expected to lead, it was soon 
settled that Rylands v. Fletcher was to stand for no such doctrine of 
insurance against remote consequences. Not only was it limited 
to owners whose acts were for their individual purposes, excluding 
arrangements for the joint benefit of the plaintiff and the defendant, 
and excluding also undertakings of a public nature, but the defend- 
ant could set up in excuse that the escape was caused by the act 
of God, or by the act of a third party, or even, it would seem, by 
rats if their operations had been so skillfully conducted as to acquit 
the defendant of accessory negligence. This last point indeed was 
not decided, for Carstairs v. Taylor’ went off on another ground; 





7 “We think that the true rule of law is, that the person who for his own purposes 
brings on his lands and collects and keeps there anything likely to do mischief if it 
escapes, must keep it in at his peril, and, if he does not do so, is primé facie answerable 
for all the damage which is the natural consequence of its escape.” Blackburn, J., in 
Fletcher v. Rylands, L. R. 1 Ex. 265, 279 (1866). 

“My Lords, I concur with my noble and learned friend in thinking that the rule of 
Jaw was correctly stated by Mr. Justice Blackburn in delivering the opinion of the 
Exchequer Chamber. If a person brings, or accumulates, on his land anything which, 
if it should escape, may cause damage to his neighbor, he does so at his peril. If it 
does escape, and cause damage, he is responsible, however careful he may have been, 
and whatever precautions he may have taken to prevent the damage.” Lord Cranworth 
in. same case, L. R. 3 H. L. 330, 340 (1868). 

8 “T am by no means sure that if a man kept a tiger, and lightning broke his chain, 
and he got loose and did mischief, that the man who kept him would not be liable.” 
Bramwell, B., in Nichols ». Marsland, L. R. 10 Ex. 255, 260 (1875). 

§ [1908] 2 K. B. 352, 825. 

10 L. R. 6 Ex. 217 (1871). 
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but it seems to be fairly involved in Nichols v. Marsland ' and Box 
v. Jubb." For upon what can those cases rest except the abandon- 
ment of any idea of insurance against remote consequences? Ele- 
mentary principles of the law of negligence would fix liability upon 
the defendant for an escape, whether caused by an act of nature, or 
of a third person, if by due care he would have foreseen and avoided 
it; and these decisions can mean in reason nothing less than this — 
that where an escape is caused by the direct interposition either of 
an act of man or a natural force, the defendant is excused in any 
case where he would not be liable on ordinary principles of negli- 
gence. In other words, in such a case Rylands v. Fletcher can be 
invoked only when it is unnecessary to invoke it. 

If this is true alike of the forces of nature and human interven- 
tion, it is not apparent in reason why there should be a special doc- 
trine for harm caused by other members of the animal kingdom. 
And, however this may be, Sir Frederick Pollock’s comment is 
apt: 

“In every case of the kind which has been reported since Rylands v. 
Fletcher, that is, during the last 25 years, there has been a manifest in- 
clination to discover something in the facts which took the case out of 
the rule. According to the English judicial system which has gone round 
the world with the English language and English or Anglicized institu- 
tions, the decisions of superior courts are not merely instructive and 
worthy of regard, but of binding authority in subsequent cases of the 
like sort. But there are some authorities which are followed and de- 
veloped in the spirit, which become the starting-point of new chapters 
of the law; there are others that are followed only in the letter, and be- 
come slowly but surely choked and crippled by exceptions.” ¥ 


The territory within which the doctrine of Rylands v. Fletcher 
may operate is thus bounded on one side by that in which the de- 
fendant is excused by the intervention of some new agency which 
could not be foreseen, and, on the other, by that in which, even if 
Rylands v. Fletcher were altogether repudiated, the defendant would 
be held by the ordinary principles of negligence. Between these 
limits is left only the field where the thing which the defendant has 
collected escapes by its own. force acting on existing conditions 





1 L. R. 10. Ex. 255 (1875). 
2 4 Ex. Div. 76 (1879). 
18 Tue Law oF FRAvD IN BRITISH INDIA, 53. 
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without negligence of the defendant. Such an intermediate ground 
no doubt exists; but it is a little space. How narrow it is can hardly 
be realized until the full scope of the modern law of negligence is 
recognized. That law is very modern — so modern that even the 
great judges who sat in Rylands v. Fletcher can have had but an 
imperfect sense of its reach and power. In its modern development 
the emphasis which the conception of due care according to the cir- 
cumstances throws on the special facts of the case, with the right - 
and duty of the jury to take into account every consideration which 
should have come into the defendant’s calculations, so justifies and 
encourages the natural human proclivity to argue post hoc propter 
hoc thatras practical a matter a defendant must have been a very 
prudent man indeed to escape the suggestion — 7. ¢., a suggestion 
proper to go to the jury — that in the light of the facts before him 
he should have thought of this or that danger and provided against 
it. And if the theory of negligence is sufficient to carry the case to 
the jury, the plaintiff’s remaining difficulties — again looking at the 
matter in its practical aspect — are not likely to be very serious 
in a case of this class. 

How powerful a weapon the modern law of negligence places in 
the hands of the injured person, and how little its full scope has 
been realized until recently, is well shown by the law of carrier and 
passenger. The futility of degrees of care in general has long been 
recognized; but in the case of public service companies the habit 
of talking as if the carrier owed some special degree of care other 
than that of the ordinary prudent man has persisted and is conimon 
to-day. Clear-headed judges, however, have pointed out that the 
distinction is illusory. The ordinary prudent man would never 
take human beings into his keeping under conditions where they 
trusted utterly in him, and where life and limb was the stake, 
without qualifying himself in advance in all practicable ways for 
so dangerous a business and without using all available precautions 
in carrying it on. In such a business the highest care is thus nothing 
more than ordinary care under the circumstances; and it may be 
conjectured that in the case of carrier and passenger there is little 
difference, as a practical matter, between the results reached by 
the law of negligence and the doctrine of Rylands v. Fletcher. Few 
cases are likely to arise in which a railroad company would escape 
to-day, except where the accident was caused by the unforeseeable 
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intervention of some natural force or human being. Yet those are 
the very things which excuse him also under Rylands v. Fletcher. 

This stringent liability of the carrier is not due to his public call- 
ing, but to the nature of the agencies he uses, the helplessness of 
the passengers, and the peril to life and limb. If these conditions 
are the same, the carrier’s liability is no less stringent even where 
he is not technically a common carrier (the proprietor of a sight- 
seeing automobile, for example). And in these respects the parallel 
between the carrier and the defendant in a case like Rylands v. 
Fletcher is close. In each case the defendant has chosen to create 
a condition dangerous to others unless kept in control. In each the 
plaintiff has no means of protecting himself and is left helpless and 
forced to look to the defendant for protection. In the one case as 
in the other the argument is overwhelming that ordinary prudence 
requires the defendant not only to take every precaution to inform 
himself of the dangers of his enterprise before undertaking it, and 
to guard against such dangers in construction, but also to use un- 
remitting diligence in maintenance and inspection. And so great 
are the resources of modern science that an accident occurring with- 
out the intervention of a new unforeseeable agency will make a hard 
case for the defendant. There may, of course, be facts which will 
entitle him to prevail, but they are most unlikely. It will be a 
strange case where the accident was due to conditions existing when 
the defendant did the responsible act, or where new forces operated 
which should have been foreseen, and yet the defendant was free 
from blame in failing to guard against them. A proper study of 
the plaintiff’s case with expert assistance will be likely to disclose 
the elements of liability under the modern law of negligence in the 
vast majority of cases where, assuming the rule in Rylands v. Fletcher, 
the defendant would not be excused in view of Nichols v. Marsland 
and Box v. Jubb. 

It may be objected that without Rylands v. Fletcher the plaintiff 
will suffer from lack of evidence; the means of proving the defend- 
ant’s negligence lying within the latter’s control and beyond plain- 
tiff’s reach. But here, as so often, the arsenal of the common law, 
if explored with an understanding eye, discloses powerful and suf- 
ficient weapons to deal with an apparent injustice. The difficulty is 





“4 Hinds v. Steere, 209 Mass. 442, 95 N. E. 844 (1911). 
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met by the doctrine of res ipsa loquitur. It is, indeed, the very 
situation for which that doctrine exists. Res ipsa loquitur is often 
dealt with as if it designated something peculiar with a tinge of 
mystery about it—a notion to which the Latin phrase perhaps 
lends color. The thought is suggested of the possible significance of 
a single isolated fact — as if any fact were ever presented im vacuo. 
In reality nothing could be simpler or have less flavor of mystery or 
technicality than the principles to which the phrase points, prin- 
ciples which, rightly understood, raise no difficulty whatever in their 
application except the inevitable and eternal difficulties incidental to 
any close question of fact. The phrase is nothing but a picturesque 
way of describing a balance of probability on a question of fact o 
which little evidence either way has been presented. We speak as 
if it were the mere fact that an accident has occurred. But it is 
never limited to that. Some evidence (more or less, as the case may 
be) of surrounding circumstances is always added; and a great 
body of additional evidence, which never needed to be introduced, 
the tribunal always has with it in the shape of its common knowl- 
edge. As soon as the plaintiff rests and his case is closed the ques- 
tion must arise whether he is entitled to go to the jury — in other 
words, whether a reasonable tribunal would be justified in saying 
that he has proved his case, that is, has made the facts which entitle 
him to recover definitely more probable than all other states of 
fact. If his evidence, taken at its best, justifies this view, then, and 
then only, it speaks of liability. It is manifestly all a matter of 
reasonable probabilities according to the common experience of 
mankind. The idleness of any talk of “certainty” has been long 
since exposed, and “legal certainty” is a mere phrase. In passing 
on such a question the opportunities of the parties to get at the 
facts must obviously be considered, for the conduct of a plaintiff in 
stopping short with a meager case will have a very different aspect 
according as he has or has not the means of proving more. In a 
case of the Rylands v. Fletcher type the plaintiff should have | 
difficulty in proving his harm, the fact that it was caused by the 
escape of the dangerous agency, and (if it were deemed necessary) 
the absence of any convulsion of nature which might serve to excuse 
the defendant as vis major. Such evidence should be sufficient to} 
satisfy the demands of res ipsa loquitur, and the defendant is thus| 
forced to expose to the plaintiff the evidence explaining the escape, 
or, as a practical matter, to submit to a verdict. 
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If then the two rules of law, namely, the doctrine of Rylands v. 
Fletcher and the rules prevailing where that case is rejected and the 
defendant’s liability depends on negligence, be compared in their 
practical result, the difference between the two in the actual pro- 
tection given by the law to the injured person is not very great. 
But the matter does not stop here. Even in the narrow domain 
left to Rylands v. Fletcher, namely, the territory in which the plain- 
tiff could recover under that case but not according to the law of 
negligence, we find another doctrine competing with Rylands v. 
Fletcher, and going far to accomplish the same result by a different 
method. The search for an actual case requiring any such doctrine 
as Rylands v. Fletcher, none too easy for the reasons above indi- 
cated, is thus made all the harder. At least it must extend farther 
than the facts of that historic case itself, for the circumstance that 
the escape of the water was due to the negligence of the contractor 
employed by the defendant would have entitled the plaintiff to 
recover in many, if not all of the jurisdictions which reject Rylands 
v. Fleicher, regardless of his care in selecting the contractor. This 
doctrine by which a defendant who has employed an independent 
contractor may be liable for the consequences of the contractor’s 
negligence, though himself free from fault either in selecting the 
contractor or in any other particular, is sometimes misleadingly 
stated as if respondeat superior were somehow involved.” To say 
that the contractor is treated as the owner’s servant is merely to 
misstate the situation; it is negatived by the very proposition that 
he is an independent contractor. The true statement of the case is 
that the law charges the defendant with a non-delegable duty. 
Though it be only a duty of care, it is his duty to see that care be 
used, whatever the agency which he employs to do the work. Some- 
times this result follows naturally from the circumstances creating 
the duty, as where it is attached to some right or privilege the giver 
of which looked to the defendant’s personal responsibility. In 





6 “Where the thing committed to an independent contractor to do for the occupier, 
on or about his premises, is of itself inherently dangerous, such contractor is the mere 
instrument or agent of the occupier, so far as concerns the responsibility to those lawfully 
coming within such danger. In the present case, the responsibility of the defendant, 
as occupier, is the same as if the window cleaner, who fell from the window sill, had 
been the ordinary servant of the defendant. He was bound in either case to use the 
care requisite to see that the work of cleaning his windows was not made unreasonably 
dangerous to one passing on the sidewalk.” Gray, J.,in Doll v. Ribetti, 203 Fed. Rep. 
593, 596 (1913). 
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other cases the non-delegable quality of the duty is a familiar fea- 
ture of certain special relations, as, for example, the master’s duty to 
supply proper facilities to his servant. But the matter does not stop 
with these instances of a delectus personae or a consensual relation. 
There is another class of cases in which it is laid down that “a man 
who orders a work to be executed, from which, in the natural 
course of things, injurious consequences to his neighbor must be 
expected to arise, unless means are adopted by which such conse- 
quences may be prevented, is bound to see to the doing of that which 
is necessary to prevent the mischief, and cannot relieve himself of 
his responsibility by employing someone else — whether it be the 
contractor employed to do the work from which the danger arises 
or some independent person — to do what is necessary to prevent 
the act he has ordered to be done from becoming wrongful.” 
Here we have what is a mere duty of care and yet a non-delegable 
duty, and what makes it non-delegable is nothing but the character 
of the enterprise lawfully undertaken by the defendant. The logic 
of those courts which rejected Rylands v. Fletcher on the ground that 
fault was essential to liability might seem equally to condemn a 
doctrine which results in holding responsible a defendant whose 
conduct has been lawful and free from negligence at every stage of 
the transaction. But when even the most uncompromising of these 
courts are found to accept this doctrine, sometimes after delay and 
reluctance, a presumption of usefulness and adaptation to social 
ends arises from the very vitality of the doctrine. It has, after all, 
respectable common law analogies behind it; for he who makes per- 
manent works of dangerous possibilities forces upon his neighbors a 
relation to which, though it is not consensual, the law must never- 
theless attach appropriate duties. To follow the analogy of relations 
of a different nature and fix him with a non-delegable duty of care 
to guard against danger has the practical advantage of being con- 
veniently workable, of supplying a spur to effective care in the choice 
of contractors, and in pointing the victim to a defendant who is 
easily discoverable and probably financially responsible — features 
which suggest some of the considerations which have at least helped 
to keep respondeat superior alive. 

The existence of such a doctrine imposing a non-delegable duty 
of care where work, lawful but dangerous, is undertaken, may be 


1% Cockburn, C. J., in Bower v. Peate, 1 Q. B. D. 321, 326 (1876). 
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clearly recognized, though its outline is curiously indistinct. It is 
perhaps most commonly applied to damage caused by structures 
on the defendant’s land. But there is nothing in reason or in the 
ordinary statement of the rule so to limit it, and since even Rylands 
v. Fletcher is not limited to adjoining landowners, no basis for any 
such arbitrary limitation appears in this instance. But it is no easy 
matter to draw the line. Many things there must be which can be 
intrusted to contractors without liability when the employer is 
free from personal blame. How are they to be discriminated from 
those where he cannot relieve himself of responsibility? The 
difficulties of this question are not relieved by some statements 
from high authority. There is, for example, an often-quoted pas- 
sage in Chief Justice Cockburn’s judgment in Bower v. Peate as- 
serting ‘‘an obvious difference between committing work to a con- 
tractor to be executed from which, if properly done, no injurious 
consequences can arise, and handing over to him work to be done 
from which mischievous consequences will arise unless preventive 
measures are adopted.” 1!” But is there anything obvious about 
this difference except the antithesis between a negative and a posi- 
tive form of stating an identical proposition, helped out by some 
color in the phrasing? All work to which a duty of care attaches is 
dangerous work, 7.e., work which threatens some injury to others 
unless care is taken. If the ordinary prudent man would foresee no 
danger there is no reason to use care. In every case where the ques- 
tion of negligence arises, therefore, it may truly be put either way 
— that if the doer acts properly, injury will not occur, or that injury 
will be done unless care is taken to prevent. It is hard to see what 
is behind this asserted distinction except a difference in the degree 
of danger; and the same thought may be detected in the frequent 
statement that the employer is not liable if the negligence of the 
contractor is merely “‘collateral.” So far as that most conveniently 
question-begging adjective points to a definite conception, it seems 
to indicate a distinction according to the definiteness of the danger 
inherent and visible in the nature of the undertaking. In any such 
matter as this any statement as to the future is all a matter of 
probabilities; even if Chief Justice Cockburn’s statement has been 
strengthened, as is sometimes done, by limiting it to a case where 
harm would “necessarily” arise in the absence of precaution, this, 


7 1 Q. B.D. 321, 326-27. 
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on a true analysis, would not mean certainty in any other sense than 
a high degree of probability. The line, then, can only depend on 
the degree of danger; the feature which makes the duty non-dele- 
gable when there is no delectus personae, and the parties have come 
into no consensual relation, and the plaintiff has nothing to stand 
on except his rights as a fellow being threatened by the defendant’s 
undertaking, must be the extra-hazardous character of that under- 
taking. The very nature of such a discrimination involves diffi- 
culties and fluctuations of individual opinion in its application; the 
comparison of instances is likely to produce somewhat bewilder- 
ing results, suggesting that the maintenance of a lamp overhanging 
the street or washing the windows of an office building involves 
greater hazards than the ownership of a motor car or the transpor- 
tation of dynamite. It may well be doubted whether the doctrine 
is worth the price represented by such uncertainties; whether the 
law of negligence with its requirement of personal fault should not 
be left to take care of all cases in which the duty is not made non- 
delegable as a necessary consequence of the special relation of the 
parties, and whether, for reasons already indicated, it is not quite 
sufficient to take care of them. 

But assuming that such a doctrine is to be accepted — and it 
seems to have taken a pretty firm root — its incompatibility with 
Rylands v. Fletcher is striking. Both doctrines depend on the extra- 
hazardous character of the undertaking; the field for any such 
doctrine is narrow at the best; the line between the danger which 
calls for care and the “extra” hazard is hard enough to draw; 
and to magnify this difficulty by bringing in two degrees of “extra” 
hazard is to introduce needless vexation which makes the old dis- 
credited degrees of negligence almost look legally respectable by 
contrast. 

This, however, is the point to which courts which have accepted 
Rylands v. Fletcher have found themselves driven without escape. 
They must subdivide undertakings into at least four classes. (1) A 
first class would be those which are unlawful, so that creating the 
condition results in what ordinary legal parlance would designate 
a “nuisance.” Here the defendant’s act may be in unlawfully 
furnishing the material for the catastrophe, even though it is pro- 
duced by causes which make his act in creating or maintaining the 
condition remote — for example, gunpowder unlawfully stored 
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and exploded by lightning or a stranger. (2) A second class would 
be lawful undertakings so hazardous as to make the defendant liable 
without fault of anybody, provided no new intervening force pro- 
duced the result (z.¢., Rylands v. Fletcher). (3) In a third class 
would be lawful undertakings less hazardous than this last, where 
liability is excluded unless there has been fault in someone, but still 
so hazardous as to make the duty of care non-delegable, so that a 
defendant who is without personal blame may still be held respon- 
sible. (4) Lastly, there would be undertakings which involve a duty 
of care, but for which the defendant cannot be held without fault of 
his own or his servant’s. This situation has been recognized by the 
Supreme Judicial Court of Massachusetts, which, speaking through 
one of its ablest members, has defined the second and third classes 
as follows: 


“This rule is rightly applicable only to such unusual and extraordinary 
uses of property in reference to the benefits to be derived from the use 
and the dangers or losses to which others are exposed, as should not be 
permitted except at the sole risk of the user. The standard of duty es- 
tablished by the courts in these cases is that every owner shall refrain 
from these unwarrantable and extremely dangerous uses of property 
unless he provides safeguards whose perfection he guarantees. . . . The 
principle applicable to the erection of common buildings whose fall 
might do damage to persons or property on the adjacent premises holds 
owners to a less strict duty. This principle is that where a certain law- 
ful use of property will bring to pass wrongful consequences from the con- 
dition in which the property is put, if these are not guarded against, an 
owner who makes such a use is bound at his peril to see that proper care 
is taken in every particular to prevent the wrong. . . . The duty which 
the law imposes upon an owner of real estate in such a case, is to make 
the conditions safe so far as it can be done by the exercise of ordinary 
care on the part of all those engaged in the work. He is responsible for 
the negligence of independent contractors as well as for that of his serv- 
ants. This rule is applicable to every one who builds an ordinary wall 
which is liable to do serious injury by falling outside of his own premises. 
. .. The uses of property governed by this rule are those that bring new 
conditions which involve risks to the persons or property of others, but 
which are ordinary and usual and in a sense natural, as incident to the 
ownership of the land. The rule first referred to applies to unusual and 
extraordinary uses which are so fraught with peril to others that the 
owner should not be permitted to adopt them for his own purposes with- 
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out absolutely protecting his neighbors from injury or loss by reason of 
the use.” 38 


In thus differentiating from one another the two intermediate 
situations of the four above referred to, the court seems at times 
to use an emphasis which brings the second near to the first, and the 
third to the fourth — as if Rylands v. Fletcher scarcely applied, un- 
less the use of the defendant’s property were so unreasonable that it 
might almost be classed as a nuisance, and as if the rule of non- 
delegable duties applied to all building operations. But this cannot 
have been the meaning of the court, as there are undoubtedly cases 
—the ordinary external repair of a chimney, for example—to which 
no such rule applies.! 

On this general subject of the relation of liability to fault — the 
attempt at method in solving the problem of adequate protection 
to the plaintiff without injustice to the defendant — the confusion 
of our law by no means stops at the instances above referred to. 
Rules coming down in tattered fragments from a time when, to 
quote Chief Justice Doe once more, “‘there seems to have been no 
well-defined test of an actionable tort” — “precedents, established 
upon superficial, crude, and undigested notions; but no application 
of the general system of legal reason to this subject” ** — leave the 
law in an inexcusably cluttered and unsystematic condition. The 
carrier of passengers, for example, is liable on one basis; the carrier 
of goods on another. The latter is an insurer, and he is not; he is 
liable without fault or proximate causation if the harm is done by 
a third party and not if by a vice of the goods by an unforeseeable 
act of nature, so that if robbers derail the train he is liable for goods 
which they steal, but not for those which perish through the delay, 
though all be without the carrier’s fault. It is perfectly lawful to 
keep a savage animal, to say nothing of a cow; yet in the one case, 
as in the other, the owner finds himself burdened with liabilities 
imposed without reference either to fault or causation, binding him 
to pay for the consequences of the acts of others for all the world as 
if the original keeping were an unlawful act. 

Some of these instances may work well, however they arose, to 





18 Knowlton, J., in Ainsworth ». Lakin, 180 Mass. 397, 399-401, 62 N. E. 746, 747 
(1902). 

19 See also Davis v. Whiting, 201 Mass. 91, 87 N. E. 199 (1909). 

20 Brown ». Collins, 53 N. H. 442, 445. 
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serve the ends of justice; ~ no doubt the notion of perfect sym- 
metry is a pedant’s dream.“ And yet, after making all allowance for 
precedent and practical confusion alike, such a result as Rylands v. 
Fletcher produces in our system is not tolerable, and those courts 
have done well who have flatly refused to have anything to do 
with it. The subject is one where too much weight should not be 
given to history, for the law of negligence in its present development 
is a very modern affair, rendering obsolete much that went before it. 
And at the present time a social interest of high importance requires 
that this subject be dealt with by the application of broad and simple 
general conceptions.“ This is a period of legislation, when it is 
alike inevitable and desirable that industry be subjected to de- 
tailed regulations of many kinds. Some of these, like the Work- 
‘men’s Compensation Act, will be general in their application; 
others will deal in detail with special situations. The imposition of 
liability without fault will be a constant characteristic of such legis- 
lation. The apparent tendency in this respect to recur to earlier 
conceptions has been ably pointed out by Judge Smith.” It is 
desirable that this should be so; for in civil, no less than in criminal 
relations, the need of proving fault may for practical reasons defeat 
the just purpose of the legislation. What cases call for such treat- 
ment will be a question of the nicest sort for the legislator, ~ften 
admitting of no general answer, but depending on all sorts of 
considerations affecting the particular industry. He has a difficult 
structure to build; and it is idle to hope that it can be well built on 
a shifting foundation. That, however, is just what the courts sup- 
ply to him unless the courts recognize some intelligible and prac- 
tically workable theory as the basis of liability. A state of the law 
which leaves it indefinitely difficult to say in advance whether its 





%1 “Tord Mansfield, speaking many years ago against subtleties and refinements 
being introduced into our law, said they were encroachments upon common sense, and 
mankind would not fail to regret them. It is time, he says, these should be got rid of: 
no additions should be made to them: our jurisprudence should be bottomed on plain 
broad principles, such as, not only Judges can without difficulty apply to the cases that 
occur, but as those whose rights are to be decided upon by them can understand. If 
our rules are to be encumbered with all the exceptions which ingenious minds can 
imagine, there is no certain principle to direct us, and it were better to apply the prin- 
ciples of justice to every case, and not to proceed to more fixed rules,” Best, C. J., in 
Strother ». Barr, 5 Bingham 136, 153 (1828). Compare also the remarks of Professor 
Ballantine, “ Qualified Martial Law,” 14 Mics. L. Rev. 102, 103. 

# “Sequel to Workmen’s Compensation Acts,” 27 Harv. L. Rev. 235, 344, 368. 
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rules will or will not hold the defendant responsible for harm which 
has resulted from his undertaking without his personal tort leaves 
the legislator in unreasonable doubt as to the material on which he 
is to work; and such a condition is the less excusable when the law 
has at its hands in the modern law of negligence the means of satis- 
fying in the vast majority of cases the very needs which more 
' eccentric doctrines are invoked to meet. One who is little disposed 
to adopt the view that the power of the legislature in this matter is 
taken away by the constitution may yet so far agree with the Court 
of Appeals of New York in Ives v. South Buffalo Ry. Co.* as to the 
fundamental proposition of the common law which links liability 
to fault. 
Ezra Ripley Thayer. 





% 201 N. Y. 271, 293. 
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THE ALIENABILITY OF CHOSES IN ACTION 


HE complete history of the law relating to the assignment of 
choses in action remains to be written. The late James Barr 
Ames gave us a portion of it in his essay upon “The Inalienability 
of Choses in Action.” ! In that essay he traced for us the develop- 
ment of the law relating to the subject in the common law courts 
of England, but not to any considerable extent its development in 
the English court of equity or in American courts of law and equity. 
In his essay the learned author also reached certain conclusions 
concerning the present state of the law relating to the alienability, 
or inalienability, of choses in action, these conclusions being based 
in part upon his historical survey and in part upon an analysis of 
the fundamental nature of choses in action: It is the purpose of 
the present paper to follow the development of this branch of our 
law from its earliest beginnings in English equity, so far as they can 
be ascertained, down to the present day. An attempt will also be 
made to present what is believed to be a more accurate analysis of 
the nature of ownership of a chose in action. It is believed that a 
wider historical survey and a more careful and thoroughgoing 
analysis will throw much additional light upon the matter and aid 
us in reaching a clearer understanding of the actual law now in 
force in our own country. 

We start, of course, with the proposition that according to the 
original common law rule, which had a few exceptions enumerated 
by Mr. Ames, a chose in action was not assignable. At the outset 
let us first of all ask ourselves just what it is that the common law 
refuses to recognize as assignable. Perhaps we cannot do better 
than to take as the starting point of our discussion passages from 
the essay already referred to. The learned writer says: 


“The rule (that a chose in action is not assignable) is . . . believed to 
be a principle of universal law. A right of action in one person implies 
a corresponding duty in another to perform an agreement or to make 





1 3 SeLect Essays in ANGLO-AMERICAN LecaL History, p. 580; reprinted in 
Lectures ON LEGAL History, p. 210. 
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reparation for a tort. That is to say, a chose in action always presupposes 
a personal relation between two individuals. But a personal relation in 
the very nature of things cannot be assigned. Even a relation between 
a person and a physical thing in his possession, as already stated, can- 
not be transferred. The thing itself may be transferred, and, by consent 
of the parties to such transfer, the relation between the transferor and 
the thing may be destroyed and replaced by a new but similar relation 
between the transferee and the res. But where one has a mere right 
against another, there is nothing that is capable of transfer. The duty 
of B. to A., whether arising ex contractu or ex delicto, may of course be 
extinguished and replaced by a new and coextensive duty of B. to C. 
But this substitution of duties can be accomplished only in two ways: 
either by the consent of B., or without his consent, by an act of sov- 
ereignty. The exceptions already mentioned of assignments by or to 
the king, and conveyances of remainders and reversions in the King’s 
Court, are illustrations of the exercise of sovereign power. Further 
illustrations are found in the bankruptcy laws which enable the assignee 
to realize the bankrupt’s choses in action, and in the Statute 4 and 5 
Anne, c. 16, which abolished the necessity of attornment.” 


To the mind of the present writer, the analysis of the nature of 
a chose in action here presented by the learned author is inadequate 
and possibly even misleading. To begin with, the word “transfer” 
is used in two senses in the passage quoted. When the transfer of 
the physical thing is spoken of, what is meant is merely the physical 
delivery of custody; when the transfer of legal rights is referred to, 
what is meant is of course something quite different. Upon analysis, 
as the learned author himself states, it seems very clear that no 
rights are, strictly speaking, transferable. What happens, for ex- 
ample, upon a so-called transfer of title to real property from A. to 
B. is, that the rights and other jural relations of A. in relation to 
his fellowmen with respect to the object transferred are extin- 
guished or divested and that B. becomes invested with similar 
though not necessarily identical rights and other jural relations. 
Whether in a given case A. and B., either singly or acting in co- 
operation, can do acts to which the law attaches such legal conse- 
quences seems to be purely a question of positive law. In this re- 
spect it does not seem possible to recognize that the transfer or 


. assignment. of a chose in action involves anything fundamentally 


different from what is involved in a transfer of a chose in possession. 
A. has a certain chose in action, say a claim for $100, based upon a 
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common law debt, against X. Can A. and B., without X.’s consent, 
do acts to which the law will attach the legal consequences that 
A.’s claim against X. will be divested and B. be invested with a 
similar claim against X.? It seems clear that to this question no 
answer based upon a priori reasoning can be given; it also is purely 
a question of positive law. 

Just what the learned author from whom we have quoted meant 
by the statement that the rule that a chose in action is not assign- 
able “‘is a principle of universal law” the present writer has never 
been able to decide. If all that is meant is that it seems to be the 
original view of both the Roman law and the common law, it is 
true; but if it means that the rule is a necessary one, one that must 
exist in all systems of law, it seems to be erroneous except in the 
sense that all legal rights are from their nature not, in the strictest 
sense, transferable. ‘Thus interpreted, however, the statement, 
while true, is of little value, for we can say with equal truth that it 
is a principle of universal law that property rights of all kinds are 
not transferable. It has seemed worth while to discuss this passage 
in the essay referred to for the reason that some at least of Dean 
Ames’s students seem to have assumed that he meant by it the 
erroneous proposition that there is some universally necessary and 
absolute principle of universal law — one that from the nature of 
things must exist in all systems of law — which renders the transfer 
of a chose in action impossible but does not prevent the transfer of 
other legal rights. For example, one of them says: 

“Dean Ames has shown, that while the title to a corporeal thing is 
transferable, the title to a chose in action, which is an incorporeal thing, 
is incapable of transfer. Consequently, the purchaser of a corporeal 


trust res — a legal or equitable chose in action — whatever else he ac- 
quires, acquires no title.” ? 





* Thaddeus D. Kenneson, 23 YALE L. J. 194. Mr. Kenneson uses the supposed 
principle that a chose in action is “‘incapable of transfer,” by which he seems to mean 
incapable because of its nature, as a premise to a series of arguments which seek to 
demonstrate the incorrectness of Mr. Ames’s conclusions as to the law relating to boné 
fide purchasers for value. By assuming the further premises that equitable interests 
are choses in action (in which he seems to follow Mr. Ames), he apparently reaches the 
conclusion that they are not transferable. As the contrary has been the law for a long 
time, it is obvious that there is a flaw somewhere, and clearly it is found in the premises, 
both of which seem to the present writer erroneous. Whether the conclusions in re- 
gard to the doctrine of boné fide purchaser for value as applied to the transfer of equi- 
table interests which the learned writer draws from his argument are sound or not is 
another question and one which cannot be discussed here. 
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Let us return to our question, What is this chose that at common 
law cannot be assigned? What is it that one who “owns” or “has 
title to” a chose in action really has that he cannot transfer or 
assign? Upon analysis it turns out to be a much more complex 
thing than seems to have been supposed. Let us begin with a 
concrete example of a chose in action of some kind — say the com- 
mon law debt for $100 previously referred to, A. being the creditor 
and X. the debtor. What jural relations go to make up that com- 
plex of jural relations — the debt? In the first place — and this 
is about the only thing that usually is thought of — A. is said to 
have a right in personam against X.; X. is said to be under a duty 
to A. to pay him the $100 when it is due. Another way of stating 
this is, that if X. does not pay the money when due, A. will acquire 
a cause of action of a certain kind — debt or indebitatus assumpsit 
in the case supposed — and can, by taking the appropriate pro- 
ceedings, obtain a judgment against X. and enforce it by the usual 
means. A little reflection, however, shows us that this by no means 
constitutes the whole of “ownership” of or “title” to the debt. 
One who owns such a chose has also what some of us, especially 
those who are engaged in the teaching of law, are coming to call 
“legal powers.” The owner of the debt can, for example, do acts 
which will bring about the extinguishment of the debt. One way 
is by executing and delivering a release under seal; another is by 
accepting payment, or something other than money by way of ac- 
cord and satisfaction. By suing on the debt and reducing it to 
judgment, the creditor can bring it about that the original debt is 
extinguished and its place taken by a new obligation, a debt of 
record. The legal ability to accomplish any one of these or similar 
results is aptly called a legal “power.” * Let us note in passing that 
the rule of the old common law that we are discussing denies to the 
owner of a chose in action a legal power which owners of other kinds 
of property usually have, viz., to do acts which will both divest the 
creditor’s right im personam against the debtor and invest an as- 
signee with a similar right. 

3 See the valuable article by Professor Wesley N. Hohfeld of Yale University on 
“Some Fundamental Legal Conceptions” in 23 YALE L. J. 16. The fundamental con- 
cepts used in this article are the ones there set forth, and the learned reader is referred 
to Mr. Hohfeld’s discussion for their further elucidation. And see Dean Roscoe Pound’s 
article on ‘‘ Legal Rights,” in 26 Int. Journ. oF Eruics, 92. Compare also Terry, 


LEADING PRINCIPLES OF ANGLO-AMERICAN Law, §§ 113-29; also the present writer’s 
discussion in 15 Cot. L. Rrv. 40-44. 





} 
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Continuing our analysis of the concept of ownership of a chose in 
action, we find farther that if one is completely the owner of a chose 
in-action he may, without committing any legal wrong against any- 
one, exercise these various powers, 7.e., he is under no duty to others 
to refrain from exercising them, or, as we say, other people have no 
right that he shall not exercise them. This absence of duty to re- 
frain from doing certain things some of us are getting into the habit 
of calling a legal “privilege,” borrowing the term from the law of 
evidence, where we speak of the “privilege” of a witness not to 
testify, meaning thereby that he is under no duty to testify. Ap- 
plying this to the ownership of a chose in action, we may say that in 
addition to the rights and powers described, the owner of the chose in 
action has certain legal privileges — to release the chose, accept pay- 
ment, or enter in agreements of accord and satisfaction, etc. 

A thoroughgoing analysis of the concept of ownership of a chose 
in action requires us to add one more element to those already men- 
tioned. Complete ownership of any chose, whether in action or in 
possession, includes also the absence of legal powers on the part of 
other persons to do many of the things which the owner of the chose 
has the legal power to do. This we may express by saying that the 
owner of a chose in action possesses certain legal “immunities” 
from the power of other persons to do acts which will, for example, 
release or otherwise extinguish the rights above described. To sum 
up: We may say that the complete ownership of a chose in action 
is an aggregate of legal rights, privileges, powers and immunities of 
the kinds described. Our real problem, therefore, is this: Can the 
owner of a chose in action, either singly or in codéperation with a 
third person, the assignee, but without the consent of the one against 
whom the chose in action exists, do acts to which the law will attach 
the consequences that this aggregate of rights and other jural rela- 
tions will be divested and the assignee become invested with a 
similar aggregate? In other words, does ownership of a chose in 
action include a legal power as well as a legal privilege to bring about 
such a result? As already stated, originally at common law it cer- 
tainly did not. It is, however, the contention of the present writer 





4 The analysis in the text does not include the jural relations growing out of the 
chose in action which exists between the owner of the chose and persons other than 
the one immediately bound. Lumley v. Gye, 2 E. & B. 216 (1853), and similar cases 
show that such jural relations exist. 
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that a careful survey of the historical development of the law, es- 
pecially in this country, will show that the common law, by a gradual 
process of judicial legislation, stimulated no doubt by developments 
which went on in equity, and aided in some jurisdictions by statutes, 
reached the final result of making choses in action really alienable; 
and that statutes permitting the assignee to sue in his own name 
merely change the label of the action and not the substantive law. 
The contention, in other words, is, that the assignor really ceased 
to be regarded in any way as the owner of the chose in action, ex- 
cept for the purpose of lending his name to the title of the suit. 
With the foregoing analysis as our guide, let us test this theory 
by examining the historical development of the law upon the sub- 
ject. As might be supposed, we must begin with equity. Since 
Dean Ames wrote his essay, we have learned much concerning 
what went on in chancery during the early days. For this we are, 
with reference to our topic, especially indebted to the investiga- 
tions of the chancery petitions during the fifteenth century, re- 
cently made by Mr. W. T. Barbour. With reference to the assign- 
ment of debts, Mr. Barbour says that “among the earliest petitions 
(in chancery) preserved we find assignees seeking to recover in 
their own names debts which had been assigned to them.”® It is 
not possible to say certainly whether at this time any considera- 
tion was required, though apparently it was not; but that assign- 
ments were enforced in equity seems clear. In any event, we know 
from later cases that it became the settled doctrine that the assignee, 
at least where there was a consideration, and perhaps where there 
was none, could recover from the debtor by bill in equity brought 
in the name of the assignee.® It is important to notice that the chan- 
cellor regarded the debtor after notice of the assignment as owing 





5 “The History of Contract in Early English Equity,” by W. T. Barbour, in 4 Ox- 
FORD STUDIES IN SOCIAL AND LEGAL History, edited by Paul Vinogradoff, p. 108. 

* Some of the early cases in equity are: Perryer v. Hallifax, Rep. temp. Finch, 299 
(1677); Fashion ». Atwood, 2 Ch. Cas. 36 (1680); Peters ». Soame, 2 Vern. 428 (1701); 
Anonymous, 2 Freem. Ch. 144 (1675); Atkins ». Dawbury, Gilb. Eq. Rep. 88 (1714); 
Lord Carteret v. Paschal,!3 P. W. 199 (1733); Row ». Dawson, 1 Ves. 331 (1749). 
There is confusion in the cases as to the necessity for consideration. It seems proba- 
ble that originally it was not necessary, but that ideas as to maintenance, etc., led to a 
change of view. The resulting confusion in the authorities has left its traces in modern 
law. The subject is discussed by Mr. Edward Jenks, Sir W. R. Anson, and Professor 
George P. Costigan, Jr., in the Law Quart. REv., vol. 16, p. 241; vol. 17, p. 903 
and vol. 27, p. 326. 








822 HARVARD LAW REVIEW 


the debt directly to the assignee. The common law, however, con- 
tinued for a considerable period to deny any validity whatever to 
an attempted assignment, having by this time developed the idea 
that the power of attorney, by which it was sought to evade the 
common law prohibition against assignment, unduly stimulated 
litigation and so was prohibited by the statutes against mainte- 
nance.’ It thus appears that there was a period in the history of 
English law during which the assignee acquired by the assignment 
no legal rights of any kind, but did acquire equitable rights against 
the one liable on the chose in action. The aggregate of common law 
rights and other jural relations composing ownership of the chose 
in action remained vested completely in the assignor, just as they 
do in the case of a typical trust; but the chancellor gave to the as- 
signment the effect of creating in equity a new aggregate of rights 
and other jural relations. This aggregate of equitable jural rela- 
tions included, in addition to the rights against the debtor, also a 
right that the assignor should refrain from exercising the privileges 
and powers which the common law still ascribed to him. A com- 
plete analysis would of course show that the assignee also possessed 
certain equitable privileges, powers, and immunities. This state of 
the law explains the origin of the familiar statement, true at the 

period of which we speak, but long since outgrown, that ‘‘a chose 
— in action is assignable in equity but not at law.” 

The common law lawyers and judges, no doubt stimulated by 
this development in chancery, began to try to find some method of 
evading their rule against assignability. Down to a certain point, 
‘Mr. Ames has accurately described what happened on the common 
law side. By gradually changing their views concerning the ille- 
gality of assignments because of maintenance, the common law 
lawyers were able, through the device of the “power of attorney” 
already referred to, to enable the assignee to obtain relief in common 
law proceedings by suing in the name of the assignor. At first an 
express power of attorney was required, but later one was implied.® 





7 Ames, LecrurES ON LEGAL History, p. 213. 

8 Ames, loc. cit., p. 214, note 1. Apparently Dean Amés thought of the power of 
attorney as “implied in fact,” for he speaks of it as “implied from circumstantial evi- 
dence.” But was any evidence beyond the “assignment” itself necessary in the fully 
developed doctrine? It would seem that the “power of attorney” was “implied in 
law,” i. e., was attached by the law to each assignment as a legal consequence of the 
same, irrespective of any implied intention in fact. 
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Originally, of course, the theory was that the assignee sued as the 
agent or attorney of the assignor, although entitled to appropriate 
the proceeds to his own use; and it seems to be the contention of 
Mr. Ames, or at least of some who follow his theory, that this has 
ever since remained the law.’ As has already been indicated, it is 
the belief of the present writer that a consideration of the cases, 
especially those in this country, will show that any such view is 
not warranted by the cases. 

Perhaps before going farther it may be well to note what is really 
involved in the theory that the assignee is really in some sense the 
agent or attorney of the assignor in collecting the chose or in suing 
upon it. If the assignee is an agent and the assignor is still the 
owner of the chose, it would seem to follow that the assignor must 
retain the common law powers mentioned above. He must have, 
for example, the power to give a valid release, accept payment or 
accord and satisfaction, control the suit if brought in the common 
law court in his name, enter satisfaction of the judgment, control 
the issue of execution on it, etc., etc. Doubtless, as soon as the 
legality of the “power of attorney” is recognized, he is under a 
duty not to do these things, z.e., he has lost some of his common law 
“privileges,” so that he will incur a legal liability in damages for 
breaking his duty to the assignee not to do these acts except for 
the benefit of the assignee.’ Absence of privilege, however, does 





® AMES, op. cit., p. 214, note 3; Kenneson, Joc. cit. In the note referred to, Dean 
Ames contends that the bailor’s interest in the chattel bailed is a chose in action and 
“upon principle and by the old precedents no more transferable than that of a creditor.” 
He admits that the old precedents are no longer the law, so far as the decisions of the 
cases go, and it is difficult to see what the “principle” which forbids the transfer is, 
except the supposed “principle of universal law” previously referred to. It seems 
also that even if we admit the validity of such a principle, the assertion as to the bailor’s 
interest is incorrect. The bailor has a true right in rem against “all the world” that 
they shall refrain from dealing with the chattel without authority, and may sue third 
persons unlawfully dealing with the chattel while in the bailee’s possession, bringing 
trover or case, according to the circumstances. Cf. my discussion of similar questions 
in 15 Cou, L. REv. 46; also the recent articles in the Harv. L. Rev. for February and 
March, 1916, by Professor Percy Bordwell of Iowa. 

The present writer is convinced that some of Dean Ames’s students misinterpret 
Mr. Ames’s real meaning when he says that the assignee held only a “power of at- 
torney.” He says (1 CAsEs on Trusts, 2 ed., p. 61) that it was a power “for the at- 
torney’s own benefit,” which, of course, is inconsistent with its being merely an agency, 
as, for example, Mr. Kenneson seems to assume. 

10 Tt should be emphasized that the assignor is no longer complete owner of the 
chose in action if he has ceased to have all the privileges of an owner, i. ¢., if, not as a 
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not mean absence of legal power, and so long as the theory of agency 
is followed, the extent of the assignee’s rights in a court of law would 
be measured by an action for damages, and he would be powerless 
to prevent the breach of duty on the part of the assignor. If he 
wished preventive relief, it would be necessary for him to resort to 
equity, with its power to issue injunctions and its theory that the 
assignee ought to be regarded as the owner and protected ac- 
cordingly. . 

For a time after the legality of the “power of attorney” came to 
be recognized it is undoubtedly true that the assignee had no greater 
rights in a court of law than have just been described; but the com- 
mon law could not and did not remain in this condition. Traces of 
a farther evolution begin to appear at a relatively early date. In 
a case in the King’s Bench in 1676 (Carrington v. Harway, 1 Keble 
803), it appeared that the plaintiff, who was resident in Spain, had 
executed a letter of attorney to acknowledge satisfaction of a judg- 
ment which he held against the defendant. Counsel prayed that 
satisfaction might be acknowledged by the attorney’s name in the 
letter, but the court refused, the plaintiff ‘having before assigned 
it [the judgment] over to one Cocke, which, being in satisfaction 
of just debt, is not revocable.” The effect of a decision of this kind, 
of course, is to deprive the assignor of one of his common law powers, 
for clearly the real owner of a judgment could do what the plaintiff 
had attempted. Again in Lilly’s Practical Register” we find the 
statement that the death of the assignor does not revoke the so- 
called power of attorney, but that the assignee may sue in the name 
of the assignor’s administrator even without the latter’s consent. 
Clearly the old theory is giving way, so far as results are concerned, 
although the courts still say that the assignment ‘‘does not vest an 
interest” in the assignee. In 1799, in the case of Legh v. Legh,” 
the Court of Common Pleas was confronted with this situation: 
the assignor of a bond, after the assignee had begun suit in the name 
of the assignor, accepted payment from the debtor who had noticé 
of the assignment, and also executed a release, which release was 





mere matter of contract, but because of an interest in the chose which is beginning to be 
ascribed to the assignee, he is regarded as under a duty to the assignee to refrain from 
exercising his common law powers. He no more has complete ownership than has the 
owner of the servient tenement in the case of an easement. 

11 Litty’s PracticaL REGISTER, 2 ed. (1735), p. 124. 

2 1 Bos. & Pul. 447. 
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pleaded as a defense by the debtor when sued by the assignee in 
the name of the assignor. On the theory that the assignor at law 
still owned the bond, this plea stated a complete defense to the 
action and the assignee’s only remedy would be an action for dam- 
ages against the assignor or by bill in equity for cancellation of the 
release. However, the counsel for the real plaintiff, the assignee, 
obtained a rule nisi for setting aside the plea and ordering the 
release to be canceled. The following extracts from the original 
report are worthy of quotation: 


“Eyre, Ch. J. The conduct of this Defendant has been against good 
faith, and the only question is, whether the Plaintiff must not seek relief 
in a Court of Equity? The Defendant ought either to have paid the 
person to whom the bond was assigned, or have waited till an action 
was commenced against him, and then have applied to the Court. 
Most clearly it was in breach of good faith to pay the money to the as- 
signor of the bond and take a release, and I rather think the Court ought 
not to allow the Defendant to avail himself of this plea, since a Court 
of Equity would order the Defendant to pay the Plaintiff the amount of 
his lien on the bond, and probably all the costs of the application.” 

“Buller, J. There are many cases in which the Court has set aside a 
release given to prejudice the real Plaintiff. All these cases depend on 
circumstances. If the release be fraudulent, the Court will attend to 
the application. 

“The Court recommended the parties to go before the prothonotary, 
in order to ascertain what sum was really’ due to the Plaintiff on the 
bond. 

“Shepherd on this day stated that the Defendant objected to going 
before the prothonotary, upon which the Court said, that the rule must 
be made absolute. He then applied for leave to plead payment of the 
bond, and contended that as this was not an application under the 
statute to plead several pleas, the Court had no discretion. 

“Eyre, Ch. J. The Court has in many cases refused to allow a party 
to take his legal advantage, where it has appeared to be against good 
faith. Thus we prevent a man from signing judgment who has a right 
by law to do so, if it would be in breach of his own agreement. In order 
to defeat the real Plaintiff, this Defendant has colluded with the nominal 
Plaintiff to obtain a release; and I think therefore the plea of release may 
be set aside consistently with the general rules of the Court (Vide Don- 
nolly v. Dunn, 2 B. & P. 45). And if so, the Defendant cannot be per- 
mitted to plead payment of the bond, as that would amount to the 


same thing. 
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“Buller, J. The Court proceeds on the ground, that the Defendant 
has in effect agreed not to plead payment against the nominal obligee. 
“Upon this the Defendant consented to go before the prothonotary.” ¥ 


We have now reached the time when America separated from 
the mother country and we must therefore transfer our attention 
from English to American cases, for in this, as in so many other 
branches of our law, the so-called “‘common law” is received not 
as a completed system but as a growing organism whose further 
development under new and different surroundings is not neces- 
sarily the same as in the old home. The earliest American case 
worthy of notice which the present writer has found is one decided 
in 1772.4 In that case (Bildad Fowler v. John Harmon, reported 
in the opinion in another case) the Superior Court of New Haven 
County, Connecticut, had the issue placed squarely before it. The 
plaintiff, who had brought an action of trover, proved that he was 
assignee of a note payable in grain, the place of payment being the 
house of the promisor; that the promisor tendered the grain there; 
that it remained there for some time, as no one was there to receive 
it when tendered; that the defendant, a constable, under a judg- 
ment and execution against the assignor, attached the grain as the 
property of the assignor and took it away. Verdict and judgment 
were for the plaintiff, “‘for by the assignment of the note, the prop- 
erty of the grain upon the tender, vested in the assignee.” Clearly 
here is no theory of agency, for, be it noted, the assignee had never 
dealt with the grain in any way. On the theory pursued by the 
writer in the Yale Law Journal previously quoted, the grain when 
tendered first becomes the property of the assignor, and passes to 
the assignee only when he appropriates it under an authority given 
him by the assignor to do so. On the agency theory the title to the 
grain vested in the assignor, and as the assignee never appropriated 
the grain or had anything to do with it, the plaintiff’s trover action 
would fail. As we have seen, the court held just the contrary, viz., 
that the property vested directly in the assignee. 

In the same state, in a case in 1794, where the debtor had taken 
a release after notice of the assignment, we find the Supreme Court 





%8 Cf. similar action in personam by law courts in Payne v. Rogers, 1 Doug. 407 
(1780); Doe dem. Lock v. Franklin, 7 Taunt. 9 (1816); Hickey v. Burt, 7 Taunt. 48 
(1816); Mountstephen v. Brooke, 1 Chitty 390 (1819). 

™ The case is reported in the case of Redfield v. Hillhouse, 1 Root (Conn.) 63 (1774). 
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saying to an assignee who had sued the promisor in equity, that 
probably now the assignee could get adequate relief at law without 
coming to equity, but that this time they will allow equitable re- 
lief as they have done in the past.“ Three years later, on similar 
facts a court of the same state denied equitable relief on the sole 
ground that the assignee had a complete and adequate remedy at 
law.® This remedy at law seems in Connecticut to have been by 
tort action against the original debtor or against the assignor. Ap- 
parently the Connecticut court at this time had not reached the 
conception of Legh v. Legh, that the release could be treated as a 
nullity by a common law court, and of course the English case was 
not decided until 1799. In another early case, this time in Penn- 
sylvania, a common law court in 1785 refused to recognize a power 
of attorney given by the nominal plaintiff authorizing a dismissal 
of the suit, where it appeared that there had been an assignment for 
a valuable consideration.'” This of course is in principle the same 
as the English case of Carrington v. Harway previously referred to. 

In several of the states the development begun by the English 
cases was pushed to its logical conclusion. In New York especially, 
under the leadership of Chief Justice Kent, the development was 
very rapid. In 1800 the New York Supreme Court decided the 
case of Andrews v. Beecker.* That was an action of debt on a bond. 
To a plea of release the plaintiff replied that prior to the release he 
assigned the bond to a third person, of which the defendant had 
notice. On demurrer the replication was held good, the court 
saying, ‘‘A release after the assignment of the bond and notice to 
the defendant, is a nullity and ought not to be regarded.” The 
logical inconsistency of such a replication does not seem to trouble 
the court, but it is certainly perplexing to be told that the nominal 
plaintiff owns the chose, and the assignee does not; but that a re- 
lease by the alleged owner, theoretically the plaintiff, is a legal 
nullity. Following our analysis, we recognize that, to use a some- 





1 Russel v. Cornwell, 2 Root (Conn.) 122 (1794). 

18 Booth v. Warner (1797), reported in Coleman ». Wolcott, 4 Day (Conn.) 6, 18 
(1809). 

17 M’Cullum »v. Coxe, 1 Dall. 139 (1785). The Chief Justice suggested that the ‘ 
assignee’s name and the fact that the suit is for his benefit should be put on the mar- 
gin of the record, so as to give notice of the real situation, stating that this was the 
practice when he was at the bar. 

18 y Johns. Cas. (N. Y.) 411. 
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what homely figure of speech, one of the sticks in the bundle of 
jural relations which go to make up ownership in the assignor is 
now actually missing,.vz., the common law power to extinguish 
the chose by a release under seal. Not only is it a legal wrong for 
the assignor to do this — he no longer has the legal power to do it. 

In the following year (1801) the same court decided another case 
in which they took a similar step. The assignor of a judgment 
had wrongfully entered satisfaction. This was on motion ordered 
vacated, the court saying: 


“The assignee of the judgment is to be recognized by this court, as 
the owner, and all acts of the plaintiff (assignor) subsequent to the as- 
signment, and affecting the validity of the judgment were fraudulent. 
He has no more power over the judgment than a stranger.” !® 


In the case of Littlefield v. Storey, decided by the same court in 1808,” 
to a plea of payment the replication was, that prior to the payment 
the obligation had been assigned, that the defendant had notice of 
the assignment, and that the action was commenced for the sole 
use of the assignee. On demurrer, the replication was held good, 
and so another common law power of the assignor vanished. After 
notice of the assignment to the debtor the alleged owner of the 
chose in action no longer had the power to bring about its extin- 
guishment by accepting payment. 
The New York court seems to have carried to its logical con- 
clusion its doctrine that after notice to the debtor the assignee in 
a court of law is to be treated as the owner for all purposes, with 
the one exception that in the title of the action the name of the 
assignor must be used. Perhaps the most extreme example, and 
one not followed by all courts, is found in the case of Dawson v. 
Coles, decided in 1819.4 The court went so far in that case as to 
hold that a plea of previous recovery by the plaintiff was satis- 
factorily answered, by way of confession and avoidance, by a rep- 
lication which set out the assignment, notice to the debtor, and 
that the previous suit and recovery were brought by the plaintiff- 
assignor, for his own use, of which the defendant had notice. This 
so clearly denies ownership to the assignor and ascribes it to the 
assignee that it seems hardly worth while to do more than make 


19 Wardell v. Eden, 2 Johns. Cas. 258 (1801). 
20 3 Johns. (N. Y.) 425. 
21 36 Johns, (N. Y.) 51. 
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that assertion. If the real owner of a chose in action sue upon it 
and recover judgment, the chose in action is gone, being merged in 
the judgment. A theory that the assignee was the agent of the 
assignor would require us to hold in the case just cited that the 
original claim was gone, but that the assignee had some kind of a 
claim to the resulting judgment. In fact, as suggested, the older 
theory of our law prevented all courts from following the view of 
the New York court.” 

From this time on there is, however, little uncertainty in the 
vast majority of the cases, and the new doctrine is by most of the 
courts applied with reasonable consistency, if such a word can fairly 
be used in connection with a doctrine which begins by ascribing 
ownership to one man and ends by denying it to him and ascribing 
it to another. As has already been said, and as was to be expected 
with so complicated and anomalous a doctrine, there were at times 
in some states cases which did not go to the limit established by the. 
New York decisions. We can of course in a survey of the kind we 
are. making deal only with the generally prevailing views and not 
with all local variations in matters of detail. The following ex- 
tracts are, it is believed, typical, in spite of occasionally dissenting 
voices : 

“ Although, as a general principle, a chose in action or a right in one 
to sue another to recover money or property in a court of law is not 
assignable, so as to enable the assignee to sue in his own name, yet it 
has long been settled by repeated decisions, not now to be doubted, that 
the law will protect the equitable interest of an assignee for a valuable 
consideration, and that the promisor shall not be permitted to avail 
himself of any payments made to the promisee subsequent to his hav- 
ing notice of the assignment, and that any release made to him by the 
promisee, after such notice, would be a fraud upon the assignee, and 
would not defeat an action brought for his benefit in the name of the 
assignor. . . . The assignee is to be recognized as the owner, and all 
acts of the assignor subsequent to the assignment, and affecting the 
validity of the contract, are fraudulent. He has no more power over it, 
than a stranger; but until the promisor has notice of the assignment all 
payments made by him, and all acts of the promisee in respect to him, 
are good.” % 





2 See note 32, infra. 
% Parris, J., in Hackett v. Martin, 8 Greenl. (Me.) 77, 78 (1831). The italics are the 
present writer’s. ' 
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“T speak not of chancery, merely; it is the same at law. There is no 
hostility between the different jurisdictions on this subject. It is a well 
settled principle of common law in Connecticut, that the property in a chose 
in action, may be assigned; and the courts of law have long since recognized 
the property in the assignee as fully as courts of chancery. The last feature, 
which remained for some time, to distinguish the two jurisdictions, was 
that of resorting to a court of chancery for redress against an obligor, 
who had received a discharge from a bankrupt obligee, knowing the debt 
to be assigned. But this distinguishing feature is now removed; and the 
course is so well settled to bring suits at law, that I feel no hesitation in 
saying, that a court of chancery would not sustain a bill of the kind. 
The old form of bringing the suit on the note, in the name of the obligee, is, 
indeed, continued; but it is now mere form.” * 


Without attempting to state and discuss in detail individual 
cases, let us run briefly over some of the main results of the new 
doctrine. In each case it will be assumed, unless the contrary is 
stated, that notice of the assignment has been given to the debtor. 

1. Payment to the assignor or a release by him does not discharge 
the obligation.* 

2. An accord and satisfaction entered into and carried out be- 
tween the assignor and a debtor who has notice is invalid. In 
the case of the assignment of a contract right before breach, in- 
stead of a debt or cause of action, any conditions precedent may be 


vy 
~~ 


* Smith, J., in Colbourn v. Rossiter, 2 Conn. 503, 508 (1818). The italics are the 
present writer’s. 

% Payment no defense at law. Jones v. Witter, 13 Mass. 304 (1816); Anderson pv. 
Miller, 7 Sm. & M. (Miss.) 586 (1846); Clark ». Rogers, 2 Greenl. (Me.) 143 (1822); 
Hackett ». Martin, 8 Greenl. (Me.) 77 (1831); Littlefield ». Storey, 3 Johns. (N. Y.) 
425 (1888). 

Release no defense at law. Legh »v. Legh, 1 Bos. & Pul. 447 (1779); Dunn ». Snell, 
15 Mass. 481 (1819); Duncklee v. Greenfied Steam Mill Co., 23 N. H. 245 (1851); An- 
drews v. Beecker, 1 Johns. Cas. (N. Y.) 411 (1800); Wardell ». Eden, 2 Johns. Cas. 
(N. Y.) 121 (1801); Martin ». Hawks, 15 Johns. (N. Y.) 405 (1818); Briggs v. Dorr, 
19 Johns. (N. Y.) 95 (1821); Wheeler v. Wheeler, 9 Cow. (N. Y.) 34 (1828); Hackett v. 
Martin, supra. Attention is called to the fact that no attempt at exhaustive citation 
has been made in any of the notes to the present paper. It is believed that the cases 
cited are typical and represent the general trend of the authorities. The earlier cases 
which settled the law have so far as possible been selected for citation. If there are 
dissenting voices upon any points, the attempt is made to call attention to the fact by 
citation of typical cases. 

% Jenkins v. Brewster, 14 Mass. 291 (1817); Eels v. Finch, 5 Johns. (N. Y.) 193 
(1809). 
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performed by the assignee; and conversely, tender should be made 
to the assignee.”’ ions 

3. Within the meaning of statutes relating to execution, the 
assignee is the execution creditor, in spite of the fact that the judg- 
ment nominally stands in the name of the assignor.* So also the 
assignee is the creditor within the meaning of an insolvency act 
requiring notice to creditors.” 

4. If after the assignment the assignor becomes insolvent and 
bankruptcy proceedings are had, the assignee may still use the 
assignor’s name in suing the debtor and the bankruptcy of the 
assignor is no defense to the action as it would be if the assignor 
still owned the claim. The same principle is applied in similar 
cases of disability of the assignor to sue for his own benefit.*° 

5. On the theory of ownership in the assignee, payments made to 
him or releases given by him should have the effect of extinguishing’ 
the claim, and it is so held. 

6. The judgment obtained nominally by the assignor but ac-— 
tually by the assignee, cannot be reached by the assignor’s creditors. 
This is true apparently only where the attaching creditor has notice, 
either from some indication on the record or in some other way, 
a result, of course, which indicates the equitable origin of the 
assignee’s common law rights.** This equitable origin must never 
be lost sight of if we are to understand the present state of our law. 
Of course the creditor has notice to-day, where by statute the action 
is brought in the assignee’s name. 

7. Former recovery, where the defendant knows that the suit is 





27 Van Vechten »v. Graves, 4 Johns. (N. Y.) 403 (1809); Traders Insurance Co. ». 
Robert, 9 Wend. (N. Y.) 404 (1832); Allen ». Hudson River Mutual Ins. Co., 19 Barb. 
(N. Y.) 442 (1854); Hamilton ». Brown, 18 Pa. St. 87 (1851). 

8 Colbourn »v. Rossiter, 2 Conn. 503 (1818). 

29 Lyford ». Dunn, 32 N. H, 81 (1856). 

8 Matherson v. Wilkinson, 79 Me. 159 (1887); Stone ». Hubbard, 7 Cush. (Mass.) 
595 (1851); Parsons ». Woodward, 22 N. J. L. 196 (1849). Where the assignor had 
ceased to exist the assignee could not of course obtain relief in a law court. In such 
cases equity gave relief. Person and Marye ». Barlow, 35 Miss. 174 (1858). 

31 Cutts v. Perkins, 12 Mass. 206 (1815); other cases cited in 5 AMERICAN AND ENG- 
LIsH ENCYCLOPEDIA OF LAW AND PRACTICE, 948, note 14. On all the points this 
article in 5 Enc. L. & P. contains many excellent citations. 

% Willes v. Pitkin, 1 Root (Conn.) 47 (1764); Fobs ». Brewster, 1 Root (Conn.) 234 
(1790); St. John ». Smith, 1 Root (Conn.) 156 (1790). If no notice, creditors of the 
assignor may of course attach. Woodbridge & Co. v. Perkins, 3 Day (Conn.) 364 
(1809). 
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brought for the benefit of the assignor, is no defense to a suit in the 
assignor’s name, brought for the benefit of the assignee. This view 
was apparently not accepted in all jurisdictions.* 

8. The assignee is not bound by “trustee process” used against 
the assignor, unless made a party to the proceedings.™ 

9. An assignor who collects the debt is liable to the assignee in 
a common law action for money had and received.* This result, 
of course, does not, standing alone, prove much, as it is quite 
easy to permit a quasi-contractual action of this kind even if 
we consider the assignee’s rights as primarily equitable and not 
legal. 

10. The assignee is the only one who can control the court pro- 
; ceedings — dismiss the suit, etc.* 

11. Admissions made by the assignor after the eidiguinent are 
by most of the courts held inadmissible, though upon this point 
there is some dissent.®” 

12. Where the instrument is in the form of a common law spe- 
cialty, the assignee can recover in trover against the assignor who 
has unlawfully detained the instrument, the measure of damages 





* Dawson v. Coles, 16 Johns. (N. Y.) 51 (1819). Contra, Armstrong »v. Lancaster, 
5 Watts (Pa.) 68 (1836), 30 Am. Dec. 293 (semble). The difficulty was to see how the 
assignee could defeat the suit by the assignor. Some cases held a plea stating the facts 
bad. Cage v. Foster, 5 Yerg. (Tenn.) 261 (1833), 26 Am. Dec. 265; Lynn ». Glidwell, 
8 Yerg. (Tenn.) 1 (1835). These cases say that the assignee should state the facts in 
the affidavit (the assignment, and that the plaintiff is not suing for the use of the 
assignee), and obtain a rule to show cause why the suit should not be dismissed. Of 
course to-day when the assignee sues in his own name this difficulty does not arise. 

“ Page v. Thompson, 43 N. H. 373 (1861). 

% Camp »v. Tompkins, 9 Conn. 545 (1833); cases cited in 5 Enc. L. & P. o51. 

% Southwick ». Hopkins, 47 Me. 362 (1860); Sloan ». Sommers, 14 N. J. L. 509 
(1834); M’Cullum ». Coxe, 1 Dall. (Pa.) 150 (1785); cases cited in 5 Enc. L. & P. 975. 
Apparently Connecticut did not follow this rule, although on most points her law agreed 
with the other states. See remarks by Huntington, J., in Fitch ». Boardman, 12 Conn. 
345 (1837). 

37 Prioleau v. South Western R. Bank, 16 Ga. 582 (1855); Hackett v. Martin, 8 Greenl. 
(Me.) 77 (1832); Frear v. Evertson, 20 Johns. (N. Y.) 142 (1822); Vrooman ». King, 
36 N. Y. 477 (1867); Halloran v. Whitcomb, 43 Vt. 306 (1871). Contra, Bulkley v. Lan- 
don, 3 Conn. 76 (1819). Changed by Statute of 1822. See Scripture ». Newcomb, 16 
Conn. 588 (1844). 

The assignor could be a witness: Steele v. Phoenix Ins. Co., 3 Binn. (Pa.) 306 (1811); 
Browne v. Weir, 5 S. & R. (Pa.) gor (1819); North v. Turner, 9 S. & R. (Pa.) 244 (1823). 
Contra, Hackett v. Martin, supra; Frear v. Evertsen, supra. Connecticut here followed 
the progressive view and permitted him to be a witness. Johnson ». Blackman, 11 
Conn. 342 (1836). 
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being the value of what would have been recovered in the suit on 
the instrument.** 

13. The right to control the issue and execution of process for 
the enforcement of the judgment is vested in the assignee. Here it 
is worth while to briefly examine at least one of the cases in detail. 

In an action of debt on a judgment obtained by the assignee in 
the name of the assignor, the plea was that “the plaintiffs sued out 
their writ of execution and caused execution on said judgment to 
be done in full satisfaction thereof, and said execution to be re- 
turned fully satisfied.”’ Issue was taken on the plea, and at the trial 
it appeared that the deputy sheriff had followed the instructions of 
the assignor, to proceed against the debtor’s land, and had failed 
to proceed against the personal property of the debtor as the as- 
signee had directed him to do. The Supreme Court of New Hamp- 
shire held that the sheriff should have done as directed by the 
“real owner” and that the common law court would protect the 
latter’s rights.*® 

14. If the officer whose duty it is to carry out the execution proc- 
ess fails properly to discharge this duty, the result is to make him 
liable to the assignee in a tort action for damages for any resulting 
loss. This action is brought by the assignee directly in his own 
name, as the officer owes him the duty to execute the process for 
his benefit.” 

15. Finally, one or two courts were bold enough to hold that the 
use of the assignor’s name was a mere form; so that while the fact 
that suit was brought in the assignee’s name could be objected to 
on demurrer, the objection could not be taken on motion after 
verdict. For example, in a New Jersey case the court said: 

8 Clowes v. Hawley, 12 Johns. (N. Y.) 484 (1815). 

%° Baker v. Davis, 2 Fost. (22 N. H.) 27 (1850). 

4 Colbourn v. Rossiter, 2 Conn. 503 (1818); Page v. Thompson, 43 N. H. 373 (1861); 
State v. Herod, 6 Blackford (Ind.) 444 (1843). Originally in such actions the assignee 
sued in the name of the assignor. Woodman »v. Jones, 8 N. H. 344 (1836); Martin ». 
Hawks, 15 Johns. (N. Y.) 405 (1818). This produced a remarkable result in the case 
of Riley ». Taber, 9 Gray (Mass.) 373 (1857), where the assignee, suing in the name of 
the assignor, complained of the tort committed by the sheriff in paying the money 
realized from the execution over to the nominal plaintiff. Recovery was allowed for 
the benefit of the assignee, but in the name of the one who received the money. 

The question of costs in the suit raised many difficulties. The whole tendency was 
to make the assignee liable and to exempt the assignor from liability. Canby v. Ridg- 


way, 1 Binn. (Pa.) 496 (1808); Reigart v. Ellmaker, 6 S. & R. (Pa.) 44 (1820); of. Mass. 
Statute as given in Coulter v. Haynes, 146 Mass. 458, 16 N. E. 19 (1888). 
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“The objection that the action cannot be maintained in the name of 
the present plaintiff, because the writing is a chose in action, and not 
assignable at law, so that the assignee may sue in his own name, is merely 
formal, and if valid, may be amended by inserting the name of Jennings 
[the assignor] as nominal plaintiff, upon proper terms. . . . The court 
may add formal parties . . . upon such terms as to the court may seem 
fit, for the purpose of determining in the suit the real question in con- 
troversy between the parties. Washburn v. Burns, 5 Vroom 18.” “ 


In closing this part of the discussion, we cannot do better than 
to quote the words of Mr. Justice Collins in a recent New Jersey 
case: 

“It is said that choses in action have always been held in this state to 
be “not assignable” at law, except by statute. . . . But all that is meant 
by such an expression as that quoted is that. a chose in action was not 
assignable so as to permit the assignee to sue in his own name in a court 
of law. Subject to that restriction, even in England, from a very early 
day, choses in action have been assignable im fact, and no consideration 
of the prevention of maintenance has been allowed to prevail. . . . That 
there was no inherent non-assignability appears from the fact that the 
restriction was never imposed on an assignee of the crown.” ® 


Nearly everywhere to-day the assignee is permitted to sue in 
his own name.” It seems clear that a statute of this kind merely 
does away with an empty formality which no longer serves any 
useful purpose. The old bottles are filled with entirely new wine 
and it is time to change the label. 

A word must be said concerning the situation after assignment 
but before notice of it to the debtor. Clearly here the assignor re- 
tains some of the powers of an owner — he can extinguish the claim 
by release, accepting payment, etc. Such acts on his part, of course, 
are wrongs against the assignee and render him liable to actions 
for damages. Translating this into the terms of our analysis, we 
may say that the assignor retains some of his legal powers but has 

4. Morrow »v. Inhabitants of Vernon, 35 N. J. L. 490 (1872); ef. Buller, J., in Master 
v. Miller, 4 Durnf. & E. 320, 340-41; also the recent Georgia case of Toole ». Cook, 
82 S. E. 772 (1914), taking the same view. 

© Bouvier v. Baltimore & New York Ry. Co., 67 N. J. L. 281, 293, 51 Atl. 781, 785 

Igor 
oa the code states the situation is covered by the clause requiring all actions 
to be brought in the name of the “real party in interest.” In other states there are 


usually express statutes. The statute in Illinois is in the Practice Act, 1913 REVISED 
STATUTES, Ch. r1o, § 18. 
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lost his privileges as owner of the chose, and the assignee is as yet 
only partly owner because he lacks the immunities which are essen- 
tial to complete ownership. The situation may be compared to 
that of a grantee of land under an unrecorded deed. In such a case 
we think of the grantee as owning the land, but his title is not com- 
plete: it is subject to a power on the part of the grantor to extin- 
guish it by a conveyance to another purchaser who buys in good 
faith and complies with the recording act. Notice to the debtor 
plays the same part in the assignment of the chose in action that 
recording the deed does in the case of the grant of land.“ 

The device of suing in the name of the assignor has been of serv- 
ice in aiding our law to get rid of outworn rules in ways that are 
not always appreciated. At common law one disseised of land 
lacked the legal power to transfer title, apparently because his 
situation was assimilated to that of the owner of a chose in action.“ 
It is not always noticed that here also in modern times a transferee 
of the disseisee could sue in the name of the disseisee and so recover 
possession of the land. The courts apparently applied all the rules 
as to control of the action, of execution, etc., to this case, the net 
practical result being that the transferee became owner actually 
though not nominally. When the New York Code of Civil Pro- 
cedure was adopted, with its clause requiring all actions to be 
brought in the name of the real party in interest, doubt was ex- 
pressed as to its effect on this situation; consequently an amend- 
ment was adopted expressly providing that in such cases the trans- 
feree should continue to sue in the name of the transferor.“ In 





“ This comparison is made in Bishop v. Holcomb, 10 Conn. 444 (1835). Dean Ames 
put great emphasis upon this power of the assignor before notice as proof that the as- 
signor still owned the chose, and he is right to the extent noted in the text. Before 
notice, there is complete ownership in neither assignor nor assignee. 

# Ames, LECTURES ON LEGAL HisTorRY, p. 174. 

“ See the whole subject discussed and cases cited in Biss on CopE PLEADINGS, 
3 ed., § 23 a. So long as the common law action of ejectment prevailed, this applica- 
tion of the device of the “power of attorney” led to an action in which there were 
two “nominal plaintiffs” and one real “plaintiff.” See Jackson v. Leggett, 7 Wend. 
(N. Y.) 377 (1831), in which in one count the tenant described the demise as made by 
the disseised grantor and in another as made by the grantee of the disseissee. Re- 
covery was allowed on the first count. An interesting use of the “power of attorney” 
was made in the case of Kilgour ». Gockley, 83 Ill. 109 (1876). A note secured by a 
mortgage on real estate was transferred and the mortgage assigned without any con- 
veyance of the property. Theoretically, therefore, the transferee had no title to the 
property. The court held, however, that the assignment carried a power of attorney 
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spite of this the New York Real Property Law of 1896 “’ reénacts 
the old rule that “‘a grant of land held adversely is void.” In other 
words, the old label must be preserved, no matter what the 
contents of the bottle! 

The device of the “power of attorney” could not be applied to 
partial assignments, with the result that nearly everywhere they 
are still enforceable only in equity.** This rule seems to be a sensi- 
ble one, however, as it requires all three persons concerned to be 
made parties to the suit. The theory of equity apparently is that 
the debtor owes in equity part to the assignee and part to the 
assignor; the debtor is an equitable debtor of the assignee as well 
as of the assignor. 

No attempt has been made in this paper to discuss anything but 
the question of alienability. Formal requisites for transfer; the 
necessity of consideration; the effects of transfer (1) on defenses of 
the debtor, (2) on rights of set-off, etc., (3) on equitable claims of 
other persons — the so-called latent equities — are left for dis- 
cussion at a later time. In closing our discussion, however, a word 
must be said concerning the effects of transfer in its relation to our 
problem of alienability. If it be decided, as many courts hold, 
that the transferee of a common law chose in action takes subject 
to “latent equities” of third persons, even if he purchase in good 
faith and for value, this is not, as some have thought,‘ an argument 
that legal title does not pass to the assignee. It means simply 
that because of the historical origin of the doctrine, with its begin- 
nings in equity, as well as because of certain notions of policy, the 
equitable doctrine which protects bond fide purchasers for value 
has not been extended to cover this form of property which became 
alienable only in modern times. If by statute the legislature should 





to bring actions at law in the name of the original mortgagee, and consequently that 
the transferee who had got into possession could not be disturbed. The practical re- 
sult was that by gaining possession under the assignment the assignee became sub- 
stantially the owner of the property. 

47 New York REAL Property Law oF 1896, § 225. 

“* Ames’s CasES ON TRUSTS, 2 ed., pp. 63-64. 

49 George Luther Clarke, “The Real Party in Interest Statute in Missouri,” 15 Univ. . 
of Mo. Bulletin, No. 17, pp. 18-23. No one has ever doubted that title to overdue 
commercial paper may be transferred, though some courts hold that the transferee 
takes subject to equities of third persons. See the cases in 1 Ames, CASES ON BILLS 


AND NOTES, p. 191 and note 32, p. 892; also Justice v. Stonecipher, 267 Ill. 448, 108 
N. E. 722 (1915). 
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repeal the doctrine of bond fide purchaser for value, it certainly 
would not follow that legal titles to land and chattels would cease 
to be transferable, but to such a conclusion we must come if we 
follow the logic ofi those who argue that even to-day the assignee 
of a chose in action does not acquire legal title. 

Walter Wheeler Cook. 


UnIversity or Cuicaco Law SCHOOL. 











HARVARD LAW REVIEW 


THE UNIFORM PARTNERSHIP ACT AND 
LEGAL PERSONS 


wa a recent number of the Harvarp LAW Review there was 
published a criticism of the Uniform Partnership Act which has 
been approved by the Conference on Uniform State Laws and 
recommended to state legislatures for adoption. Mr. William 
Draper Lewis, the draftsman of the proposed Act, replied to the criti- 
cism by an article published in the December, 1915, and January, 
1916, numbers of the Review.? Although unable to find in the 
article to which he replies a statement of reasons for the contention 
that the Act should be framed on the legal-person theory of part- 
nership,? Mr. Lewis states at some length his reasons for believing 
it should not be framed on that theory,‘ and asserts that it was not 
framed on that theory but is inconsistent therewith.’ The editors 
of the Review have kindly allowed the writer to supplement his 
former article by a more explicit statement of the considerations 
which favor the adoption of the legal-person theory as the basis of 
a codification of the law of partnership and a reply to the objec- 
tions urged by Mr. Lewis. 

The views expressed by Mr. Lewis regarding legal personality ® 
are difficult to understand for two reasons: First, he confuses enti- 
ties in general with entities which are capable of legal personality. 
His definition of entity as “(phenomena grouped in the mind as 
possessing a common attribute not had by other phenomena’ ’ 
may very well answer the purposes of philosophy, but is of little 
assistance in dealing with the problem of whether an alleged entity 
is such an entity as is capable of legal personality. It is submitted 
that an entity is capable of legal personality, i. e., of being recog- 
nized and treated by the law as a legal person, if it has objective 





1 “The Uniform Partnership Act — a Criticism,” 28 Harv. L. REv. 762. 

2 “The Uniform Partnership Act — a Reply to Mr. Crane’s Criticism,” 29 Harv. 
L. REv. 158, 291. 

* 29 Harv. L. REv. 158. 

* 29 Harv. L. REv. 162-92. 5 29 Harv. L. REv. 291-96. 
® 29 Harv. L. REv. 159-62. 7 29 Harv. L. REv. 161. 
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reality, interests such as the law protects, and power to will and to 
act. A group of human beings is such an entity. A business or 
group of activities is not. Second, he regards human personality 
as the only true legal personality and all other legal personality as 
fictitious. A legal person is an entity treated by the law as the 
subject of rights and obligations. Human beings constitute the 
numerically largest class of legal persons and have a wider range of 
interests and powers than other legal persons, such as the state, 
the city, the university, the business corporation. But not all 
human beings are legal persons, nor are all legal persons human 
beings.® 

Mr. Lewis admits that the partnership is an entity,!° and appar- 
ently does not deny that it is capable of being treated as a legal per- 
son. The issue is whether it should be so treated in a codification of 
the law of partnership. 


A. THe LEGAL PERSON THEORY SHOULD BE ADOPTED AS THE 
Basis OF CODIFICATION 


1. In any one jurisdiction the body of the law of partnership con- 
tains many rules and doctrines which are inconsistent with each 
other. As between the several common law jurisdictions there are 
an extraordinary number of conflicting decisions. The lack of 
unity, coherence and uniformity is largely due to the fact that 
the law of partnership has been built upon a patchwork foundation 
consisting of elements drawn from the law merchant, from equity 
and from the common law, whose special contributions have been 
joint estates and joint obligations. The Act attempts to remedy the 
situation by introducing a new element, “tenure in partnership.” 
The most effective way to make the law of partnership logical, sci- 
entific and uniform is to abandon the old premises and substitute 
one from which a body of law can be deduced with ease and cer- 
tainty. The only adequate premise is the theory that the part- 
nership is a legal person. 

8 29 Harv. L. REv. 161-62. 

® A slave is a human being, but has at times been denied all legal personality. That 
the personality of associations as separate from the personality of the associates indi- 
vidually is a fact not a fiction, is demonstrated in an article by Mr. Harold J. Laski, 
“The Personality of Associations,” 29 Harv. L. REv. 404. 


10 29 Harv. L. REv. 162. 
1 Uniform Partnership Act, § 25. 
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2. The certainty and ease with which the details of the law could 
be developed under the legal-person theory would immensely 
shorten the labors of the judge, lawyer, student and business man. 

3. Many important problems would receive solutions more 
nearly approximating current ideas of justice and business conven- 
ience than is now possible. For example, the questions regarding 
the rights of a partner and his separate creditors in partnership 
property,” the right of an insolvent partnership to dispose of its 
property,” and the right of a partner to enter into a contract with 
the partnership valid and enforceable at law before dissolution. 

4. The practical superiority of the legal-person theory is demon- 
strated by the fact that civil law countries have adopted it." 

5. Although the common law is said not to recognize the partner- 
ship as a legal person, many courts have expressly declared it to 
be such and based their decisions upon the theory that it is to be 
regarded as a legal person.” 





% This matter is dealt with in the Act by instituting a “tenure in partnership,” the 
incidents of which are substantially the same as the legal consequences of recognizing 
the partnership as a legal person as the owner of the partnership property. The Act 
thus impliedly adopts the legal-person theory. See 28 Harv. L. Rev. 771-73. In one 
instance the Act probably goes beyond the legal-person theory in protecting the 
partnership from the act of a partner. Suppose the firm of A. and B. owns land standing 
on the record in the names of A. and B., no partnership relation being disclosed. A. 
purports to convey to C., a boné fide purchaser, his half interest as tenant in common. 
C. would get a good title under existing law, and also under the legal-person theory, as 
A. and B. would be considered trustees for the partnership. Under § 25 (b) apparently 
the boné fide purchaser for value would get nothing, the conveyance not being author- 
ized by the partnership. 

3 The Act makes no provision for this situation. See 28 Harv. L. REv. 774. 

M4 28 Harv. L. REv. 764. 

4% Some of these cases are cited in a note, 28 Harv. L. Rev. 766, n. 37. That they 
support the proposition for which they are cited follows from Mr. Lewis’s admission 
that “the courts in deciding the cases, in whole or in part, base their conclusion on the 
legal-person theory.” 29 Harv. L. Rev. 175. But he denies their value as tending to 
prove the desirability of adopting the legal-person theory as the basis of codification 
on the ground that the cases on analysis “fall into two classes: first, those in which the 
same conclusion as that arrived at by the court can also be reached under the aggre- 
gate theory as set forth in the provisions of the Uniform Act; and second, those in 
which the conclusion, due solely to the conscious adoption of the legal-person theory, 
is inequitable and unjust.” The fact that the Uniform Act contains provisions under 
which the first group of cases would be decided the same way as they have been 
decided by courts which have based their decisions on the legal-person theory proves 
the Act to have adopted, to a certain extent at least, the legal-person theory. 

The other cases, which Mr. Lewis characterizes as “unjust and inequitable,” appar- 
ently consist of two out of the sixteen cited in the note — Clay, Robinson & Co. ». Doug- 
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6. Many decisions of cases involving questions of partnership 
law are irreconcilable with any other than the legal-person theory, 
although that theory is not expressly referred to as the basis of the 
decisions." 


las County, 88 Neb. 363, 129 N. W. 548 (1911), and Curtis ». Hollingshead, 2 Green 
(N. J. L.) 402 (1834). In the former case the question was whether the tax law of Ne- 
braska rendered taxable at its place of business the credits of a partnership, the members 
of which were non-residents. The court held the property taxable under the statutes 
on the ground that the partnership is an entity distinct and separate from its members 
recognized by the law as a person which had acquired a domicile in the state, and that 
its course of business “however much it might protect a natural person, in our judgment 
presents no obstacle in the instant case to the enforcement of the taxing laws of this 
state.” Mr. Lewis regards this “intimation” in the passage quoted that a non-resident 
natural person might escape taxation under the circumstances which would render a 
partnership taxable as an arbitrary and unjust result. It is to be observed (1) the al- 
leged injustice is a distinction between a foreign partnership and a foreign natural per- 
son as the subject of taxation under the Nebraska statutes, (2) from the context the 
distinction seems to be one suggested by counsel rather than by the court, (3) the dis- 
tinction is at most a dictum unnecessary to the decision of the case, (4) the distinction 
results from the provisions of the statute as construed by the court and not solely 
from the regarding of a partnership as a legal person. 

Curtis v. Hollingshead, ubi supra, is also a case of statutory construction. The 
point decided is that under the New Jersey attachment law a firm creditor cannot sue 
out an attachment against one of a firm who has absconded, the other members re- 
maining in the state. Mr. Lewis objects to an injustice in the possibility of a distinc- 
tion between this situation and that of an absconding joint debtor not a partner. It 
is to be observed (1) that the court does not sanction such a distinction, but on the 
contrary asserts the same rule applies to both cases (pages 407, 408), and (2) if any such 
distinction existed it would be due to the statute and not solely to the court’s treating 
the firm as a legal person. 

While it is submitted that in neither case is there any inequitable and unjust re- 
sult due solely to the adoption of the legal-person theory, it is not denied that such re- 
sults are possible in some situations. But as in the case of corporation law injustice 
can be avoided by statutory provision and by the court of equity doing what in cor- 
poration law has been called “disregarding the fiction.” 

16 These cases are referred to in part in 28 Harv. L. REv. 767-68. Mr. Lewis sees 
in these cases “‘no more than illustrations of the obvious fact that the activities of the 
partners as associated in partnership form a group of activities separate from their 
other activities.” 29 Harv. L. REv. 191. He discusses the cases under nine headings, 
which will be followed in replying to his comments. 

First. “A creditor holding a security given by a partner individually is not treated 
as a secured creditor for the purpose of proving against the insolvent estate of the 
firm.” Mr. Lewis’s explanation of this rule is that “each class of the partners’ cred- 
itors, the partnership and separate creditors, have priority on the joint and separate 
assets respectively; and therefore the partnership creditor does not take any of the 
property out of which he or his fellow partnership creditors are claiming dividends 
when he uses the security which he has received from the separate estate of the part- 
ner.” 29 Harv. L. REv. 182. The explanation is inadequate for two reasons: (1) The 
insolvency and bankruptcy acts involved in the cases cited define a secured creditor as 
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7. There is considerable legislation, aside from attempts to codify 
the law of partnership, which treats the partnership as a legal per- 
son by making it the subject of rights and obligations.” 


17 28 Harv. L. REv. 768, 769. These statutes Mr. Lewis disposes of as he does the 
cases referred to in the preceding note, as “illustrations of the fact that partners as 
associated in partnership carry on a group of activities which are separated from their 
other activities.” 29 Harv. L. Rev. 192. It might be said that the stockholders of a 
corporation or the citizens of a municipality are merely carrying on through the cor- 
poration activities separate from their other activities. It would be far easier to under- 
stand Mr. Lewis’s discussion if he would define “legal personality” and furnish a test 
by which one may distinguish between (a) treating the partnership as distinguished 
from the partners as the subject of rights and obligations, and so treating it as a legal 
person, and (5) giving legal effect to the separateness of groups of activities for the 
purpose of enforcing rights and obligations. 








one having security out of “property of the debtor” (Jn re Levin Bros.’ Estate, 139 
Cal. 350, 73 Pac. 159 (1903)) or “property of the bankrupt” (In re Thomas, 
8 Biss. 139 (1878)); and not as Mr. Lewis takes it to mean “property of the bank- 
rupt as to which no other class of creditors has a priority.” (2) In accordance with 
Mr. Lewis’s explanation the creditor would be treated as a secured creditor if the 
separate estate were sufficient to pay the separate creditors, so that the partnership 
creditors having a right to the surplus would be injured by the retention of the 
security. Yet in both the leading cases, In re Thomas, ubi supra, and In re Levin, 
ubi supra, though the separate creditors had been paid, the partnership creditor was 
allowed to keep the security and was not treated as a secured creditor. It is of 
interest to note that the dissenting opinion of McFarland, J., in the Levin case proceeds 
on the ground that the “partnership is really not a legal entity. It isnot a person. . . .” 
It was evidently clear to the mind of this member of the court that the decision was ° 
inconsistent with the aggregate theory of partnership. 

Second. “Joint creditors of all the partners on obligations not arising out of partner- 
ship transactions cannot prove against the joint estate.” Mr. Lewis’s explanation of 
this rule is that the courts “follow the partners themselves in keeping their joint assets 
devoted to each particular business distinct.” 29 Harv. L. Rev. 183. It is submitted 
that the origin of the rule of administration of insolvent estates which gives the part- 
nership creditors priority as against the partnership assets is due to a determination, 
perhaps not clearly formulated, to follow the mercantile practice of treating the’partner- 
ship as a legal person. It is a right conferred upon the creditors by law. That the 
debtor or debtors should by their unilateral act or mere intent give to certain creditors a 
potential priority is a novel idea. A creditor does not get a lien as to part of his debtor’s 
general assets simply because the debtor would like to have it so. An explanation 
more in accordance with generally accepted legal principles is that expressed in the 
leading American authority for the rule under discussion, Forsyth v. Woods, rz Wall. 
(U. S.) 484 (1870), that the partnership is “a distinct thing from the partners them- 
selves.” Bearing this phrase in mind, Mr. Lewis’s suggestion that the courts ‘‘have 
apparently looked at the facts as they are,” 29 Harv. L. Rev. 183, seems singularly 
apt. 

Third. ‘When a firm signs a note as co-makers with an individual the liability of 
the firm is that of one person for purposes of contribution.” Mr. Lewis would prefer 
to state the result of the cases cited to the effect that “for the purpose of contribu- 
tion the liability of the firm is no greater than the liability of the individual.” 29 Harv. 
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8. The language and the effect of provisions of the proposed Uni- 
form Act are more nearly consistent with the legal-person theory 
of partnership than with any other theory.!® 


18 28 Harv. L. REv. 769-74. Mr. Lewis appears to admit that in substance the 
provisions of the Act referred to are consistent with the legal-person theory, particu- 
larly that § 25 gives the partnership all the rights in partnership property as against 
the partner which it would have under the legal-person theory. But he argues that the 
Act should not be regarded as consistent with the legal-person theory because had the 
draftsman desired to adopt the legal-person theory his form of statement would have 
been different, though he would have reached the same result as regards the rights of a 
partner in partnership property. 29 Harv. L. Rev. 293. Probably a court inclined 
to favor a legal-person theory as the basis for solution of a problem not dealt with by 
the Act would look rather to the substance than to the form of the provisions of the 
Act in deciding whether the Act is inconsistent with the legal-person theory. Referring 
to the obligation of a partner to indemnify the partnership and to consequences of a fraud 
upon the partnership, 29 Harv. L. Rev. 295, Mr. Lewis maintains that one can owe 
oneself a legal duty and inflict upon oneself a legal injury, conceptions which are hard to 
reconcile with generally accepted legal principles. See cases cited under note 16, 
“Fifth,” to the effect that one cannot be a party on both sides of a joint obligation. 








L. Rev. 184. The writer only attempted to paraphrase the language of the opinion in 
the leading case cited, viz., “the firm of J. & C. T. McCune were to be considered as 
one person, one party.” Hosmer »v. Burke, 26 Ia. 353, 358 (1868). The court reached 
the result by treating the firm as one person, as it expressly declares. No doubt in 
so doing they are carrying out the apparent intention of the parties, which is Mr: 
Lewis’s justification for the result. 

Fourth. “A bill bearing the names of two firms engaged in two distinct activities, 
but composed of the same members, is signed by two persons.” The case thus 
summarized, Second National Bank v. Burt, 93 N. Y., 233 (1883), involves the inter- 
pretation of a bank’s by-law to the effect that “To entitle any paper to be discounted 
there must be two names of responsible persons liable upon the same . . . the name 
of a firm being considered as one person.” It was held that a cashier was justified in 
taking paper drawn by one firm upon another composed of the same members. Mr. 
Lewis says the result follows necessarily from the wording of the by-law. 29 Harv. 
L. REv. 184. But it is submitted that there is a question as to the meaning of the word 
“firm.” If it mean the aggregate of its members, there is here but one firm and but one 
person under the by-law unless “name of a firm” is given the forced meaning “each and 
every name of a single firm.” But if the same group of persons in forming a firm have 
created an entity separate and distinct from themselves in the aggregate, they may 
form two or more such firms, which will be different firms, and the result of the instant 
case naturally follows. wai 

Fifth. The cases grouped under this head all involve the validity of a contract be- 
tween a firm and one of its members or between two firms having a common member. 
The writer submits that the validity of such contract is inconsistent with treating the 
firm otherwise than as a legal person. Mr. Lewis asserts that such a contract is not 
immoral, that the fact that one is interested on both sides does not render it illegal, 
and sees no objection to its validity though the firm be regarded as an aggregate. 
29 Harv. L. Rev. 185-88. No one has claimed that a contract between A. on the one 
side and A. and B. on the other is immoral or that A.’s merely being interested on both 
sides makes it illegal. But the rule of law which seems to have.escaped the notice of 
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The above considerations indicate the desirability of treating 
the partnership as a legal person and the fact that the tendency of 





Mr. Lewis is that one person cannot be both a party obligor and a party obligee to a 
joint contract. Ellis ». Kerr, [r910] 1 Ch. 529; Boyce v. Edbrooke, [1903] 1 Ch. 836; 
Eastern Tube Co. v. Harrison, 140 Fed. 519, 524 (1905), semble; Cecil ». Laughlin, 4 
B. Mon. (Ky.) (1843) 30; Eastman ». Wright, 6 Pick. (Mass.) 320 (1828). Such a 
contract between a firm and a partner has, consistently with the aggregate theory, been 
held invalid. De Tastet v. Shaw, 1 B. & Al. 664 (1818), and similarly a contract be- 
tween two firms having a common member. Bosanquet »v. Wray, 6 Taunt. 597 
(1816). In an early American case, Wilby v. Phinney, 15 Mass. 116 (1818), the surviv- 
ing partner of one firm was allowed to recover in assumpsit against the adminis- 
trator of the deceased partner on an obligation due from another firm of which the de- 
fendant’s intestate was a member. The language of the court, at page 123, in referring 
to proof in insolvency between the estates of two firms having a common member, to the 
effect that “In such cases they seem to be treated in some respects as constituting 
corporations, the two co-partnerships being considered as distinct, although one person 
be a common partner in both,” is worthy of note as an early recognition of the legal- 
person theory. Cases which hold valid a contract between a partnership and a partner 
or another partnership having a common partner are irreconcilable with the aggregate 
theory of partnership and are supportable only if the partnership be recognized as hav- 
ing a legal personality separate from that of the partners. 

Sixth. “A deposit by a partner with bankers of collateral as security for any sum 
in which he may become indebted does not authorize its application to a partnership 
debt.” Mr. Lewis observes that “the question is each case should depend on the 
intent of the parties to the transaction.” In the leading American case, Bank of Buf- 
falo v. Thompson, 121 N. Y. 280, 282, 24 N. E. 473 (1890), the court holds that “a 
fair construction of the language” of the written agreement between the borrower and 
the bank “shows that it was intended to secure such obligations and such only” (i. ¢., 
the individual obligations and not the partnership obligations). In construing a written | 
contract the court adhered to the mercantile usage, of which it took judicial notice, 
of treating the partnership as a legal person separate from the partners. See Meehan 
v. Valentine, 145 U.S. 611, 622 (1891), in which the United States Supreme Court refers to 
Bank of Buffalo ». Thompson in similar terms. The court is none the less treating the 
partnership asa separate legal person because in so doing it is carrying out the intention 
of the parties. On the other hand, it is not a repudiation of the legal-person theory to 
receive evidence of a contrary intention of the parties and give effect to it, as in Hallowell 
v. Blackstone Nat. Bank, 154 Mass. 359, 28 N. E. 281 (1891). 

Seventh and Eighth. In the cases classified under these heads it was submitted that 
a partnership was treated as a legal person in certain bankruptcy cases. Mr. Lewis 
maintains that recognition of the fact that activities of partners connected with the 
partnership are separate from their outside activities does not involve the assumption 
that the partnership forms a distinct legal person, and “recognition that there are two 
distinct businesses, one run by A. and B., and the other by A., B. and C. — isa recogni- 
tion of a patent fact, which . . . does not involve the necessity of saying that each 
business is conducted by a legal personality.” 29 Harv. L. Rev. 189. While a busi- 
ness is an entity it is not such an entity as can be treated as a legal person. Only the 
individual or group which carries on the business can be treated as a legal person. To 
impose on a group carrying on a business obligations payable primarily only out of the 
assets of that business is to make of the group entity a distinct subject of rights and 

















THE UNIFORM PARTNERSHIP ACT 845 


common law jurisdictions is toward the result already achieved in 
the civil law. 


B. ANSWER TO OBJECTIONS TO THE LEGAL PERSON THEORY AS 
THE Basis OF CODIFICATION 


1. The reasons which induced the change from the legal-person 
theory first adopted by the commissioners are set forth by Mr. 
Lewis under three main heads, the first of which is the realization 
that to base the Act on the legal-person theory “was not to express 
in statutory form the law of partnership which has grown up in our 
courts, but in effect to abolish much of our existing partnership 
law and substitute in its place radically different legal principles.” }° 
This conservative objection is raised against all efforts toward legal 
reform. It was raised against the changes introduced by other 
Uniform Acts, such as the full negotiability of the warehouse re- 
ceipt and bill of lading.” The weight of the objection depends upon 
the extent to which the law would be changed by basing the act on 
the legal-person theory and the advantages and disadvantages of 
the necessary changes. 

A large part of the body of the law of partnership would be un- 
affected by the adoption of the legal-person theory. As to those 
problems the solution of which is affected by treating the partner- 
ship as a legal person or otherwise, it is submitted that courts have 
not invariably applied the aggregate theory, but, as has been shown 
in many instances, consciously or unconsciously applied the legal- 
person theory. The principal changes which would follow the uni- 
form and thorough adoption of the legal-person theory pertain to 
rights of the partner and of his separate creditors in partnership 

19 29 Harv. L. REv. 172. 


2 Uniform Bills of Lading Act, § 31; Uniform Warehouse Receipts Act, § 40; Bur- 
dick, “A Revival of Codification,” 10 Cox. L. Rev. 118. 


obligations which is treating it as a legal person. The writer disagrees with Mr. Lewis’s 
statement that the priority against partnership assets which is given to partnership 
creditors does not involve the assumption that the partnership is to that extent treated 
asa legal person. 29 Harv. L. REV. 190. 

Ninth. “A sheriff seizing firm property on an execution against a partner is subject 
to an action of trespass by the firm.” Mr. Lewis contends that cases to this effect 
do not necessarily involve the legal-person theory because the same result would be 
reached under the “‘ tenure in partnership” theory of the Act. 29 Harv. L. REv. ror. 
The writer’s inference from this fact is that the Act has here again partially adopted 
the legal-person theory. 
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property, rights of an insolvent partnership to apply partnership 
property to purposes other than payment of partnership debts, and 
the validity and method of enforcement of contracts and other ob- 
ligations between a partnership and partner or other partnership 
having acommon member. That the draftsman does not regard as 
objectionable the changes in respect to these matters which would 
follow the adoption of the legal-person theory may be inferred from 
the fact that the Act embodies under the guise of incidents of the 
newly instituted “tenure in partnership”’*! the principal legal con- 
sequences as regards rights of a partner and his separate creditors 
in partnership property which would exist under the legal-person 
theory; that the restrictions which the legal-person theory would 
impose on the power of an insolvent partnership to dispose of its 
assets were embodied in the section on Fraudulent Conveyances 
which appeared in former drafts prior to the eighth and was re- 
jected because it was thought the matter belonged in another de- 
partment of law;* and that Mr. Lewis sees no objection to the 
validity of a contract between a partnership and one of its mem- 
bers and none but a technical procedural difficulty in the way of 
its enforcement by the original parties.“ It would appear that the 
conservative objection to change of existing law is given undue 
weight, which is rather surprising in view of the introduction by the 
Act of a radically new legal institution, ‘tenure in partnership.” 

2. The second cause or group of causes for the rejection of the legal- 
person theory is “the perception that the legal-person theory not only 
rests on the fiction of group personality but also on an assumption 
that business men in dealing with a partnership do not consider 
themselves as dealing directly with the partners, an assumption 
which is directly contrary to the fact; together with the perception 
that there were unforeseen practical difficulties in working out 
under that theory the rights of partnership creditors.” * 

To say that group personality is a fiction is ambiguous. The 
legal personality of a group, 7. ¢., its recognition by the law as sub- 
ject of rights and obligations, can hardly be regarded as fictitious 
in view of the conspicuous legal position of the state, the municipal, 
business and other corporations, which are only groups of human 
beings treated as subject of rights and obligations and so made legal 





%1 Uniform Partnership Act, § 25. See note12. ™ 29 Harv. L. REV. 297. 
% 29 Harv. L. REv. 186. * 29 Harv. L. REv. 172. 
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persons. That a group has the same kind of human personality as 
a man is of course a fiction. But it is submitted that a group of 
men has a group personality, interests and a power to will and to act, 
that this is a fact, not a fiction.” 

Whether business men consider themselves as dealing with the 
partnership as an entity or with the partners as an aggregate is a 
matter as to which one hesitates to generalize without considerable 
experience and observation. It appears to be the opinion of those. 
who have expressed themselves on this matter, with the exception 
of Mr. Lewis, that business men regard the firm as an entity.™ 
This opinion is so widely held that the legal-person theory of part- 
nership is often called the ‘mercantile theory.” It is no doubt true 
that persons dealing with a partnership expect the partnership ob- 
ligation to be supported by the personal contributory liability of 
the partners, but such liability is not inconsistent with the legal- 
person theory. 

One of the two practical difficulties involved in the application 
of the legal-person theory, according to Mr. Lewis,”’ is that of pro- 
viding the partnership creditor with a satisfactory method of en- 
forcing the obligation of the partner to contribute to the payment of 
partnership obligations. This is a problem of procedural rather than 
of substantive law. It was decided not to include in the Act any pro- 
visions regarding procedure, but the commissioners are said to have 
been advised to reject the legal-person theory because its adoption 
would raise some difficulties in a department of law outside the 
province of the Act as it has been defined. Under existing law in 
most jurisdictions a partnership creditor can bring suit against the 
partnership and attach separate property of a partner where at- 
tachment is allowed. Having recovered judgment he can levy exe- 
cution on the property of those members of the firm who have been 
served with process or otherwise personally brought within the 
jurisdiction of the court. But unless the firm is insolvent the cred- 
itor seldom needs to take out execution. If the firm is insolvent 
the property of the partners is likely to be administered by a court 
of bankruptcy, and under the bankruptcy law an attachment or 

% Laski, “The Personality of Associations,” 29 Harv. L. REv. 404. 

2% GILMORE ON PARTNERSHIP, 114; 1 LINDLEY ON PARTNERSHIP (Am. ed.), § 206; 
Hallowell v. Blackstone Nat. Bank, 154 Mass. 359, 363, 28 N. E. 281 (1891); Bank of 


Buffalo ». Thompson, 121 N. Y. 280, 282, 24 N. E. 473 (1890). 
27 29 Harv. L. Rev. 166. 
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levy on a judgment obtained within four months prior to bank- 
ruptcy is avoided and the separate property applied to the payment 
of the separate creditors, the balance going into the general part- 
nership estate. The situation is therefore that the personal lia- 
bility of the partner and the right to levy on his separate property 
is of value to the partnership creditor only in the exceptional event 
of a partner’s staying out of -bankruptcy more than four months 
after a partnership creditor has obtained judgment which is fol- 
lowed by execution. Apparently Mr. Lewis believes that it is im- 
possible to treat the partnership as a legal person and at the same 
time give the partnership creditor an equally satisfactory remedy 
against the partner and his separate property. It is submitted that 
Dean Ames’ proposal to allow joining of the partner as co-defend- 
ant under the name of contributor, with attachment of his property 
where attachment is allowed, can be developed into as satisfactory 
a remedy as exists at present.” It may seem anomalous as a matter 
of form to join as co-defendant in an action at law one who is not 
a party to the obligation, but that is a familiar occurrence in actions 
of trustee process or garnishment, and practically the same situa- 
tion exists where suit against the partnership is allowed after serv- 
ice on less than all of the partners,” and where the partnership 
may be sued in the partnership name.*” In the light of experience 
under such procedure it should not be difficult to devise a method 
whereby under the legal-person theory the remedy of the creditor 
against the partner and his separate estate would be as valuable to 
him as is his present remedy. 





28 Second Draft, § 12. ‘Each Partner Answerable for Firm Liabilities. Claims 
against a partnership shall be satisfied in the first instance, so far as possible, out of the 
firm assets. If after the exhaustion of the firm assets the judgment against the firm 
remains unsatisfied in whole or in part, the firm creditor may enforce the joint and 
several liabilities of the partners as contributories to the firm, to make good any de- 
ficiency of the firm assets. If the plaintiff may lawfully attach the property of the firm 
before judgment against it the plaintiff may also attach before such judgment the prop- 
erty of any one or more of the partners joined as contributories as a security for the 
payment of his or their contributory liability.” 

29 Blythe v. Cordingly, 20 Colo. App. 508, 80 Pac. 495 (1905); First Nat. Bank v. 
Greig, 43 Fla. 412, 31 So. 239 (1901); Staiger v. Theiss, 19 Misc. 170, 43 N. Y. Supp. 
292 (1897); Heaton v. Schaeffer, 34 Okla. 631, 126 Pac. 797 (1912); Pope Mfg. Co. ». 
Welch, 55 S. Car. 528, 33 S. E. 787 (1899); State v. Cloudt, 11 Tex. Ct. Rep. 932, 84 
S. W. 415 (1904). 

80 Anderson v. Wilson, 142 Iowa 158, 120 N. W. 677 (1909); Fritche v. Liddell & 
Co., 6 Oh. Dec. 971 (1880). 
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The other practical difficulty, at one time referred to by Mr. 
Lewis as “the most serious practical difficulty” * but later as “‘an- 
other, though minor difficulty,” * is the matter of registration. At 
one time Mr. Lewis declares that ‘‘as Mr. Ames admitted, it neces- 
sitates the creation of a system for the registration of all partner- 
ships, and a provision that no partnership can exist until it is reg- 
istered,” * and later, more mildly, he refers to the “necessity, or 
rather great desirability, under that theory, of some efficient system 
for the registration of all partnerships.” * The writer has been in- 
formed by Professor Brannan, who has taught partnership in the 
Harvard Law School for a number of years, that Dean Ames in 
numerous conversations regarding his drafts of the Partnership Act 
never said or even intimated that he thought there was any neces- 
sity for registration under the legal-person theory — but since a large 
number of states had requirements of registration of varying terms 
he concluded that a Uniform Act should contain a provision making 
uniform the requirements for registration, and so inserted such a 
provision in his drafts.* It is to be noted that the only penalty 
proposed by Dean Ames for failure to register was the one imposed 
by the majority of existing statutes, — incapacity to sue until the re- 
quirements should be satisfied. The only reason advanced by Mr. 
Lewis for regarding registration as even desirable is that if the 
partnership be treated as a legal person suit against it must be 
brought in the partnership name, and if the name is registered it 
will be easier for the public to learn exactly what it is. But on 
this ground desirability of registration is far greater in the present 
situation at common law, under which suit must be brought against 
all the partners. It is more difficult to learn the names of all the 
partners than it is to learn the name under which a partnership 
does business. The desirability of registration is no greater under 
the legal-person theory than under the aggregate theory. 

3. The third cause for rejecting the legal-person theory is the 
belief ‘“‘that the worst of the existing difficulties and confusions in 
our partnership law — the rights of partners in specific partnership 
property — could be overcome by getting rid of the idea that part- 





31 Lewis, “The Uniform Partnership Act,” 24 YALE L. J. 617, 641. 

2 29 Harv. L. REv. 167. % See note 31. 

* 29 Harv. L. REv. 167. % First Draft, § 6; Second Draft, § 5. 
% See note 34. 
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ners hold partnership property as joint tenants with modifica- 
tions and giving to the co-ownership incidents which fit in with the 
objects leading men to form partnerships.” *’ This supposedly 
means that ‘‘tenure in partnership,” with its incidents as set forth 
in Section 25, embodies all the desirable consequences of the legal- 
person theory. But there remain the difficulties and confusions 
caused by attempts of the insolvent partnership to apply its assets 
otherwise than in the payment of its debts, which would be largely 
cleared away by the legal-person theory but are left untouched by 
the proposed Act. The Act is to be commended for its partial adop- 
tion of the legal-person theory, but because it does not avowedly 
and thoroughly adopt that theory it leaves open many questions of 
partnership law which will continue to receive different answers 
in different jurisdictions. 

Certainty, uniformity and detailed rules which accord with 
business convenience and popular ideas of justice will never be 
gained in this important branch of commercial law, in the writer’s 
opinion, without the adoption of the legal-person theory as the 
basis of codification. It therefore seems regrettable that the com- 
missioners were induced to rescind the instructions to the drafts- 
man that the Act be based on the legal-person theory. Their de- 
cision would seem less open to criticism if they had been able to 
secure and act in the light of expressions of opinion from a larger 
number of critics than have been consulted. It is respectfully 
submitted that someone who believed in the legal-person theory 
should have been asked to submit a draft based on that theory and 
attempt to meet the objections urged by those favoring the draft 
now adopted. It is the writer’s hope that the advantages of the 
legal-person theory may in time be so widely understood and ap- 
preciated that there will be an effective demand for a Uniform Act 
based on that theory. 

Judson A. Crane. 


GEORGE WASHINGTON UNIVERSITY Law ScHOOL. 





37 29 Harv. L. REv. 172. 
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A PROBLEM UNDER THE DECLARATION OF Paris.—The present war 
has raised for the first time a neat problem under the second paragraph 
of the Declaration of Paris of 1856, which asserts that “the neutral flag 
covers enemy goods with the exception of contraband of war.”! Under 
this paragraph may an English prize court condemn non-contraband 
German goods, which were shipped before the war, not on a neutral 
but on a British vessel? Was the paragraph designed merely to protect 
neutral trade or to exempt all private enemy property from capture at 
sea unless found on enemy vessels? 

The history of the law as to the capture of enemy property at sea may 
throw some light on the true purpose of the Declaration of Paris.? It 
may be said that there are four periods during which four different rules 
were applied with a certain amount of consistency, always subject to vari- 





1 “Te pavillon neutre couvre la marchandise ennemie 4 l’exception de la contre- 
bande de guerre.” The first paragraph of the Declaration declared privateering 
abolished; the third provided for the immunity of neutral goods on enemy ships; 
and the fourth declared that blockades to be binding must be effective. For the full 
French text of the Declaration, with translation, see7 Moore’s DicEst, 561-62; 
BowLes, DECLARATION OF Paris, 123; Hiccrns, THE HAGUE PEACE CONFERENCES, 
2 ed., I. 

2 This history will be found summarized with considerable variations as to the space 
devoted to the different periods by the following text-writers: HALL, Int. Law, 6 ed., 
686-94; 2 OpPpENHEIM, Int. Law, 2 ed., §§ 176-79; 2 WESTLAKE, Int. Law, 2 ed., 
137-46; 3 Puitimore, Int. Law, 3 ed., 300-69; BonFits, MANUEL DE Droit In- 
TERNATIONAL PuBLic, 7 ed., §§ 1497-1521. 
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ation by special treaties or by the proclamations of some individual nation. 
(1) From the middle of the fourteenth to the middle of the sixteenth cen- 
tury the rule adopted by the Consolato del Mare * was generally enforced, 
at least by the continental countries — that enemy goods were confiscable 
and neutral goods exempt wherever found. (2) For the next hundred years 
or so a far more stringent rule was maintained by the stronger belligerents, 
notably France and England, to the effect that enemy goods were con- 
fiscable wherever found and that neutral goods were also confiscable if 
found on enemy ships.* (3) During the seventeenth century a strong 
reaction against such a belligerent policy set in, and several states, under 
the leadership of the Dutch, commenced to assert the maxim of “free 
ships, free goods,” coupled with a concession which, due to its nicely 
balanced jingle, was generally considered a necessary corollary — 
“enemy ships, enemy goods.” Between 1650 and 1700 the Dutch in- 
duced other countries to sign no less than twelve treaties containing this 
provision.» England, however, never assented to this principle, but 
during this period, apart from a few treaties, consistently enforced the 
law as it had been under the Consolato del Mare, holding that the owner- 
ship of the goods was alone material. The movement for “free ships, 
free goods” culminated in the First and Second Armed Neutralities in 
1780 and 1800 by which the Northern Continental nations sought to 
force England to change her rule. Both these leagues had but a short 
life owing to the inability of the individual members to resist the temp- 
tation of departing from their principles when themselves drawn into a 
war. (4) The fourth and last period commenced with the signing of the 
Declaration of Paris on April 16, 1856, by which the provisional arrange- 
ment entered into between France and England in 1854 for the purpose 
of conducting the Crimean War was adopted by all the signatories.® 
The Declaration exempted not only enemy property from capture in 
neutral ships but also neutral property in enemy ships. The only pos- 
sible combination that has never been adopted as law is that which the 
United States has long insisted upon —complete immunity of private 
enemy property at sea as on land. 

It is clear that in the light of this history the result of the Declaration 
of Paris was caused as much by a desire on the part of neutrals to protect 
their carrying trade in time of war as by any ideal of complete exemp- 





% 3 Twiss, BLack Book oF THE ApMIRALTY, Chap. 231, p. 539. 

4 With France this period extended into the eighteenth century. Moreover, her 
famous “ordonnances”’ of 1543, 1681, and 1704 extended the rights of belligerents even 
farther and declared that not only would an enemy ship make neutral property confis- 
cable but that a neutral ship carrying enemy property would also be condemned, — 
Robe d’ennemi confisque la robe d’ami. BonrFits, 7 ed., §§ 1502-04. 

5 Hatt, Int. Law, 6 ed., 688. 

* The Declaration was originally signed by England, France, Russia, Austria, Prussia, 
Turkey, and Sardinia. All other states were thereafter asked to accede to it. The only 
states possessing a seacoast that have withheld their-tormal adherence are the United 
States, Spain, Mexico, and Venezuela. The only reason that the United States refused 
to sign was because she was unwilling to give up her privateering rights under the 
first paragraph unless the signatories would carry their reform further under the sec- 
ond and third paragraphs and accept the so-called Marcy Amendment, exempting all 
private enemy property at sea; except contraband. : The Declaration was adhered to, 
moreover, by both ‘sides in the Spanish-American war, as it was in the Russo-Japanese 
war, and is generally regarded as binding international law. See 2 WESTLAKE, 145. 
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tion of enemy property at sea.’ This theory is borne out by the second 
paragraph of the Declaration’s preamble. Many commentators have 
also taken this view of the Declaration.’ Under these circumstances 
the Judicial Committee of the Privy Council cannot with justice be 
criticised for adhering strictly to the wording of the second paragraph 
and holding in a recent case that private enemy property shipped before 
the war in a British vessel was not exempt. The Roumanian, 114 L. T. 
R. 3. Thecourt was able, moreover, to refer to an elaborate dictum by 
Sir Samuel Evans in another recent case.!° 

On the other hand, considerations which might have led the court to 
a different conclusion cannot be overlooked. The result of this para- 
graph of the Declaration has been popularly expressed in the broader 
formula of “free ships, free goods,” as we have seen, and the ship in 
question could well be argued to be “free.” The wording of the par- 
agraph in the terms of a familiar fiction as to the ship’s flag might jus- 
tify a conclusion that these goods, since not on an enemy ship, should 
be treated as though taken in the country whose flag the ship was flying.” 
Moreover, the Declaration of Paris has been regarded by many as laying 
down a general rule for the immunity of all private enemy property from 
capture at sea, from which the case of enemy property on enemy ships is 
alone excepted.” It is the more likely that this was the purpose of some 
of the continental signatories of the Declaration owing to the strength 
which Rousseau’s doctrine had gained during the first half of the nine- 





7 This is particularly clear from a consideration of the agitation by the Dutch dur- 
ing the third period and of the activities of the Armed Neutralitiés. 

8 “ ||. that the uncertainty of the law and of the duties in such a matter, gives rise 
to differences of opinion between neutrals and belligerents which may occasion serious 
difficulties, and even conflicts.” 7 Moore’s DicEst, 561 (italics ours). 

® Sir Travers Twiss says that its motive “was a desire to render war, as a state of 
international relations, as little onerous as possible to neutrals.”” BELLIGERENT RIGHT 
ON THE HicH SEAS SINCE THE DECLARATION OF Paris, 3. Mr. Seward wrote of it to 
Mr. Adams as “endeavoring to effect some modifications of the law of nations in regard 
to the rights of neutrals in maritime war.” 7 Moore’s DicEst, 570. 

10 The Miramichi, 112 L. T. R. 349, 352. There is another dictum in accord with 
the present case. The Mashona, 10 Cape Times L. R. 163, 178. In that case the goods 
had been shipped after the war, so the vessel was not innocent as in the present case, 
owing to the prohibition against trading with the enemy. 

1 Private property of the enemy found in the country at the outbreak of war is 
never confiscated, though the United States has always been careful to assert that the 
right existed, but that it should never be exercised. Wolff v. Oxholm, 6 M. & S. 92; 
Brown ». U. S., 8 Cranch 110; Scott’s CASES ON INTERNATIONAL Law, 481-97. 

2 Thus, President Pierce in his annual message to Congress on December 2, 1856, in ex- 
plaining why the United States would not accede to the Declaration, said: “Their prop- 
osition was doubtless intended to imply approval of the principle that private property 
‘upon the ocean, although it might belong to the citizens of a belligerent state, should 
be exempted from capture; and had that proposition been so framed as to give full 
effect to the principle, it would have received my ready assent on behalf of the United 
States.” 7 Moore’s DiGest, 564. See also HAUTEFEUILLE, QUELQUES QUESTIONS 
DE Droit INTERNATIONAL MARITIME, 59 (1861): “‘Depuis le commencement du dix- 
septiéme siécle, toutes les nations ont reconnu que | on devait agir sur l’océan de la méme 
maniére qu’a terre.” There is apparently no evidence to be gained as to the motives 
behind the Declaration from the deliberations of the plenipotentiaries. It was signed 
eight days after it was proposed by Count Walewski. See Bowles, THE DECLARATION 
or Paris, Chap. xm. Any discussion there may have been was kept: secret, together 
.With the other deliberations of the Congress. See Gourpon, HisTorRE DU CONGRES DE 
Paris, 113, 485-86. 
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teenth ce.itury — that war is a relation between states and not between 
the private individuals composing the states. As the result of all these 
reasons, at least one English authority on international law has stated 
the effect of the Declaration in its broadest terms." 

But it is not surprising that, in spite of all these arguments, the Eng- 
lish court was unwilling to take any step which would in the least extend 
the scope of the Declaration of Paris, when the conventional English 
attitude toward the Declaration is borne in mind.” The United States, 
on the other hand, would naturally be disappointed with anything but 
the broadest possible interpretation of the Declaration, in view of the 
fact that this country has for over a hundred years contended un- 
swervingly for the complete immunity of private property at sea, and that 
England is virtually the only country which is still firmly opposed to 
this principle." 





THe NATURE OF THE STOCKHOLDER’S LIABILITY FOR STOCK ISSUED AT 
A Discount. — When a corporation issues its stock at a discount, the 
original holder has been held liable to creditors of the corporation, in 
the event of insolvency, for the difference between the par value and the 
amount actually paid in, if that amount is needed to satisfy its creditors.! 
Various theories have been advanced to explain this result. Under the 
“trust fund” theory, the capital stock, including unpaid balances on 





8 A good account of the development of this theory on the continent and its recep- 
tion by England and the United States is given by F. R. Stark, 8 Cotums1a Stupres 
IN History, Economics, AND Pusiic Law, [232-57]. Hall, on the other hand, vir- 
tually brands the doctrine as a mere fiction invented to attack the legality of private 
enemy property at sea. HAtt, Int. Law, 6 ed., 63-70. See also Dana’s Note 171 to 
WHEATON. 

“4 “We may therefore conclude that enemy ships and enemy goods on board them 
are now, by international law, the only enemy property which, as such, is capturable 
at sea.” 2 WESTLAKE, 145. 

% This attitude is exemplified by Mr. Bowles’ book on the Declaration of Paris re- 
ferred to above. An idea of his point of view may be gathered from the title of Chap. 
xu — “The Declaration of Paris — Unauthorized — Contradictory — False — And 
no Part of the Law of Nations.” For an admirable defense of this part of the Declara- 
tion, see 144 EpINBURGH REVIEW, 353, 358-60 (1876). 

6 As early as 1785 the United States concluded a treaty with Prussia providing for 
the immunity of all private property at sea. She made the same proposition in 1823 to 
England, Russia, and France. She contended for the same doctrine in the Marcy 
Amendment after the Declaration of Paris. On the continent, Italy in 1865 incorpo- 
rated the doctrine in her marine code and concluded a treaty on this basis with the 
United States in 1871. Austria and Prussia asserted the doctrine in their war of 1866. 
Prussia announced it at the outbreak of the Franco-Prussian war. See HALL, Int. Law, 
6 ed., 438-30, 441, !n. 1; 7 Moore’s Dicest, 461 et seg. Even in England the best 
opinion is not all in favor of the old belligerent rule. For a good statement of Eng- 
land’s arguments against the new doctrine, based on the theory that her naval su- 
premacy would be rendered useless, see Sir Edward Grey’s instructions to the English 
delegates to the Hague Conference in 1907. Hiccins, Taz HaGve PEACE CoNFER- 
ENCES, 2 ed., 619-21. For the arguments on the other side, based on the growth of 
England’s commerce, her dependence on it, and the danger of the malevolent neutral- 
ity of continental nations if her attitude continues, see 26 CoNTEMPORARY REV. 735, 
737-51 (1875); LoREBURN, CAPTURE AT SEA, Chaps. 0 and 111. 


1 Scovill v. Thayer, ros U. S. 143. See WARREN, CASES ON CORPORATIONS, 2 ed., 
221. 
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stock issued at a discount, is said to be a fund for the benefit of all the 
creditors of the corporation.? Under the “holding out” theory, the lia- 
bility is based upon a reliance by creditors on a representation of the 
stockholder that the stock has been fully paid up, and only such subse- 
quent creditors can benefit.’ It is to be observed, therefore, that the class 
of creditors entitled to recover varies according to the theory upon which 
the court proceeds. Another illustration of the variant results reached 
according to the theory adopted is presented by the recent case of Cour- 
teney v. Georger, 228 Fed. 859.4 “A Minnesota corporation issued stock, 
with a par value of one hundred dollars, for ten dollars per share, under 
an agreement that it should be regarded as fully paid up and non-asses- 
sable. The corporation became bankrupt and its trustee in bankruptcy, 
in pursuance of an order of the referee, issued a call upon holders of this 
stock in order to pay the debts of the corporation. The trustee sued, in 
the federal court, certain stockholders living in New York. It was 
held that he was not the proper person to maintain the action. The court 
based its decision upon the fact that in Minnesota, under the doctrine of 
Hospes v. Northwestern Mfg. & Car Co.,> the stockholder’s liability is 
based upon a fraudulent representation and that only subsequent cred- 
itors who relied upon this representation can recover; that the liability 
is not an asset of the corporation, and therefore the bankruptcy act does 
not give the trustee the right to sue on behalf of the creditors who are 
injured.® This result is by no means desirable, for the bankruptcy court 
is peculiarly fitted to wind up the whole matter, yet under the Minne- 
sota theory of the stockholder’s liability, the court could not have reached 
a different conclusion.’ Under the “trust fund” theory, however, the 
liability of the stockholder to pay the balance would have been implied, 
the agreement to the contrary held void, and this asset would have passed 
to the trustee in bankruptcy.* Has the Hospes case, then, in rejecting 
the “trust fund” theory as logically unsound, placed the stockholder’s 
liability upon a more satisfactory basis? 

Under both the “trust fund” theory and the “holding out” theory 
of the stockholder’s liability for the unpaid balance, there is a feeling 
that “watered” stock is a wicked thing.’ There are two classes of per- 
sons who may be deceived by its existence, — subsequent purchasers of 





2 Wood v. Dummer, 3 Mason 308; Sawyer v. Hoag, 17 Wall (U. S.) 610. 

3 Hospes v. Northwestern Mfg. & Car. Co., 48 Minn. 174, 50 N. W. 1117. 

4 See REcENT CASEs, p. 877. 

5 48 Minn. 174, so N. W. 1117. 

6 In re Jassoy, ror C. C. A. 641, 178 Fed. 515. 

7 The court treats the liability in the same manner as the double liability of a 
stockholder imposed by statute, making the stockholder a surety for the corporation. 
Such a liability is not provable against the corporation in bankruptcy. See Alsop 2. 
Conway, 110 C. C. A. 366, 188 Fed. 568; In re Beachy & Co., 170 Fed. 825. But see 
Stocker v. Davidson, 74 Kan. 214, 86 Pac. 136, where the statute expressly made the 
liability of the stockholder an asset of the corporation in event of insolvency. 

8 Sawyer v. Hoag, 14 Wall. (U. S.) 610; Scovill v. Thayer, 1o5 U. S. 143. 

9 “*Watered’ and ‘bonus’ stock is one of the greatest abuses connected with the 
management of modern corporations.” Hospes v. Northwestern Mfg. & Car Co., 48 
Minn. 174, 196, 50 N. W. 1117, 1120. “The idea that the capital of a corporation is 
a football to be thrown into the market for the purposes of speculation, that its value 
may be elevated or depressed to advance the interests of its managers, is a modern and 
wicked invention.” Upton »v. Tribilcock, 91 U. S. 45, 48. 
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the stock and creditors of the corporation who become such after the 
stock has been issued. Various attempts have been made to protect the 
unwary purchaser from deception by vendors of stock with no property 
behind it,!° but it is safe to say that no business man would think of pay- 
ing one hundred dollars for a share of stock simply because that amount 
is embossed upon the certificate. And it is doubtful whether a business 
man would give a corporation credit simply because of the amount of 
capital stock it purports to have. If, however, that were all there is to 
the problem, the theory adopted in the Hospes case would be ample 
protection for such creditors, and there would therefore be no quarrel 
with that explanation of the liability. And perhaps to-day, by the weight 
of authority, recovery is restricted to subsequent creditors who are pre- 
sumed to have relied upon the false representations of the stockholders." 

But behind the feeling that “ watered” stock is objectionable is a deeper 
reason. The courts and legislatures have felt that the stockholder with 
his limited liability is given a tremendous boon. It is therefore no more 
than common business decency that he should risk all that he has pur- 
ported to risk. If the holder of a share of stock is to have his liability 
limited to one hundred dollars, it must be unlimited up to that amount.” 
It is not considered fair for him to have the benefit of prosperity and 
throw the risk of adversity upon. the creditors of the corporation. In 
order to clothe this commercial demand in juristic garb, the “trust 
fund” theory was first advanced; then its too apparent inaccuracies led 
to the substitution of the “holding out” theory. This, however, gives 
no remedy to the prior creditor nor to subsequent creditors with notice 
of the issue at a discount, and to them the risk of failure of the enter- 
prise is shifted. And this discrimination is made only by a forced pre- 
sumption of reliance, that would be difficult to prove.” The truth is 
that the liability of the stockholder to pay in full for his stock is 
an obligation placed upon him because of his relation to the cor- 
poration.“ Incidents of this obligation are that the corporation 
cannot change it or release the stockholder from its binding effect, 
and that the stockholder cannot avoid the obligation by the means 
available in the case of an ordinary debt. On this theory the prin- 


10 See Alabama, etc. Co. ». Doyle, 210 Fed. 173, 175; 75 CENT. L. J. 221. 

11 Lea v. Iron Belt Co., 147 Ala. 421, 42 So. 415; State Trust Co. v. Turner, 111 Ga. 
664, 36 S. E. 900; Hospes v. Northwestern Mfg. & Car. Co., 48 Minn. 174, 50 N. W. 
1117; Gogebic Improvement Co. v. Iron Chief Mining Co., 78 Wis. 427, 47 N. W. 726. 
Contra, Easton National Bank v. American Brick Co., 70 N. J. Eq. 732, 64 Atl. 917; 
Sprague v. Nat’l Bank of Am., 172 Ill. 149, 50 N. E..19; of. Jones v. Whitworth, 94 
Tenn. 602, 30 S. W. 736. But see Bent v. Underdown, 156, Ind. 516, 60 N. E. 307, 
where the creditors were held affected with constructive notice of a provision in 
the articles of association that only fifteen per cent of the par value should be 

aid. 
2 See Geo. W. Pepper, “Rights of Stockholders and Creditors in the Property of 
the Corporation,” 34 Am. L. REG. (N. Ss.) 448, 456. 

1% Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 198, 50 N. W. 1117, 
1121; Randall Printing Co. v. Sanitas Mineral Water Co., 120 Minn. 268, 139 N. W. 
606 





4 See Geo. W. Pepper, “Rights of Stockholders and Creditors in the Property of 
the Corporation,” 34 Am. L. REG. (N. Ss.) 448, 450. 

46 Thus he may not avail himself of the right of set-off. Sawyer v. Hoag, 17 Wall. 
(U. S.) 610; Babbit v. Read, 173 Fed. 712. And after insolvency of the corporation, 
the right to rescind because of fraud is cut off against subsequent creditors. Gress 
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cipal case would have been decided differently and in accord with the 
‘practice under the earlier bankruptcy act, when the “trust fund” theory 
was in vogue.'® . 





LiaBitity FOR Worps Imputinc Crime. — Are spoken words, which 
charge a plaintiff with specific acts erroneously alleged to be criminal, 
actionable per se? A recent New York decision suggests this question. 
The defendant charged the plaintiff with riding on a free pass, and in- 
timated that the act was subject to investigation by the grand jury, 
although in fact it was not a crime. The court held that the imputation 
was “libelous per se.” Dooley v. Press Publishing Co., 170 N. Y. App. 
Div. 492.1 

Spoken words imputing crime may be allegations of fact,? or they may 
draw conclusions of law. Are they slanderous per se if they do both, 
and the allegations of fact negative the conclusions of law? Surely not 
if the hearers may be assumed to know the law, for then the words do 
not impute crime. This seems to be the tacit assumption of all the 
cases.‘ But if the hearers do not know the law, and wrongly believe that 





v. Knight, 135 Ga. 60, 68 S. E. 834; Cox v. Dixie, 48 Wash. 264, 93 Pac. 523. Contra, 
Haskell ». Worthington, 94 Mo. 560, 7 S. W. 481. 

16 See note 8. And to same effect under the present act, see In re Crystal Springs 
Bottling Co., 96 Fed. 945. The right to collect unpaid subscriptions, where there is 
no agreement that they shall not be paid in full, passes to the trustee.in bankruptcy. 
See LovELAND, BANKRUPTCY, 4 ed., § 392. 


1 The principal case was one of libel, but the New York courts frequently estimate 
libel with the aid of the common standards for words slanderous per se. The New 
York rule in libel does not differ essentially from that in other jurisdictions. Gates 2. 
N. Y. Recorder Co., 155 N. Y. 228, 49 N. E. 769. Confusion has been caused, how- 
ever, by failure to distinguish sharply enough between the definitions of libel and of 
slander. Moore ». Francis, 121 N. Y. 199, 204, 23 N. E. 1127, 1128. The confusion 
is explained and the New York rule well stated in Cady v. Brooklyn Union Pub. Co., 
51 N. Y. Supp. 198: “The rule is of familiar statement, that not only do oral words 
which amount to slander per se constitute libel per se if written, but that in addition 
any written words soever which hold one up to disgrace, hatred, ridicule or contempt, 
are libelous per se, however much they may fall short of charging a criminal offense, 
or of amounting in any other respect to slander if only spoken.” 

2 As, “thou hast killed thy master’s cook,” a sufficient charge of murder. Cooper 
v. Smith, Cro. Jac. 423. 

3 As, “you are an incendiary and a murderer.” Noeninger v. Vogt, 88 Mo. 580. 

4 The most common type of case arises from the application to the plaintiff of a 
criminal epithet, supplemented by words which show the epithet ineeniiedie as “thou 
art a thievish knave for thou hast stolen my wood,” growing wood not being subject 
to larceny. Robins ». Hildredon, Cro. Jac. 1,65. Minors v. Leeford, Cro. Jac. 1, 124 
(semble); Christie v. Cowell, 1 Peake 4; Thomson ». Bernard, 1 Camp. 47; Lemon 2. 
Simmons, 57 L. J. Q. B. 260; Jones v. Bush, 131 Ga. 421, 62 S. E. 279; Fawsett-». 
Clark, 48 Md. 494; Brown »v. Myers, 40 Oh. St. 99; Egan v. Semrad, 113 Wis. 84, 88 
N. W. 906; McCaleb v. Smith, 22 Ia. 242. Similar decisions are found in cases where 
it was apparent that the plaintiff could not have committed the crime imputed by the 
words in their ordinary sense. Snag v. Gee,4 Rep.16, and Williams v. Stott,1 C.& M. 
675, 684, as explained by Parke, B., in Heming v. Power, 1o M. & W. 564, 560; 
Jackson v. Adams, 2 Bing. N. C. 402. See Carter v. Andrews,.33 Mass. 1; Williams 2. 
Miner, 18 Conn. 464, 473; and cf. Stewart v. Howe, 17 Ill. 71, where it was held slander 

" per se to accuse a child under ten years old of larceny, though a child of that age was 
legally incapable of the crime. On the basis of this last case Odgers, states the modetn 
rule to be: ‘‘if the words would convey an imputation of felony to the minds of ordinary 
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the conclusion of law is justified by the allegation of fact, are the words 
slanderous per se? The cases afford no answer. The solution of the prob- 
lem must depend on whether the gist of the defendant’s offense is put- 
ting the plaintiff in jeopardy of criminal prosecution or degrading him in 
the eyes of his fellows.> There is good authority for either contention. 
Baron Parke took the former position: “The ground of the matter being 
actionable is that a charge is made, which, if it were true, would endanger 
the plaintiff in point of law.” * Yet it is actionable per se to charge the 
plaintiff with having suffered punishment for crime,’ or with having 
committed a crime for which prosecution is now barred, either by the 
statute of limitations * or because the criminal statute has been repealed.® 
And the imputation may be so general as scarcely to endanger the plain- 
tiff..° The prevailing mod lew, accordingly, seems to take the 
latter position, and agree with the dictum of Lord Holt, that the grava- 
men of the offense is the effect on the plaintiff’s reputation." But if 
this is the right view it is difficult to explain the narrowness of the rule.” 
An imputation of an intent to commit crime seems equally damnatory, 
yet it is not actionable per se. So also the plaintiff must allege special 
damage if he is called rogue, rascal, cheat, or swindler.“ 





hearers unversed in legal technicalities, an action lies.” Opcrrs, LAw or LIBEL AND 
SLANDER, 5 ed., 50. It is submitted that the case does not justify so broad a con- 
clusion, since it did not appear that the hearers were aware of the plaintiff’s age. 
As in Carter v. Andrews and Williams v. Miner (supra), it may well have been a lack 
of knowledge of the facts, not of the Jaw, on the part of the hearers, which made the de- 
fendant’s words imputative of actual crime. 

5 See 6 Am. L. REV. 593, 504. 

® Heming v. Power, 10 M. & W. 564, 560. 

7 As, “Thou wast in Launceston gaol for coming . .. you were burnt in the hand for 
it.” Gainford v. Tuke, Cro. Jac. 1, 536; Boston v. Tatam, Cro. Jac. 1, 623; Fowler »v. 
Dowdney, 2 M. & Rob. 119; Krebs v. Oliver, 78 Mass. 239; Smith v. Stewart, 5 Pa. 
St. 372. See Opcrers, Law or LIBEL AND SLANDER, 5 ed., 45. 

® Webb». Fitch, 1 Root (Conn.) 544. See Van Ankin». Westfall, 14 Johns. (N. Y.) 233. 

® French v. Creath, 1 Ill. 31. 

10 As, “if you had your desserts you had been hanged before now.” Donne’s Case, 
Cro. Eliz. 62. Jenkinson v. Mayne, Cro. Eliz. 384; Curtis v. Curtis, 10 Bing. 477; 
Francis v. Roose, 3 M. & W. 191; Tempest v. Chambers, 1 Stark 67; Webb v. Beavan, 
11 Q. B. D. 609. See Opcers, Law or LIBEL AND SLANDER, 5 ed., 40. 

ut “ And Holt, Chief Justice, said, it was not worth while to be learned on that sub- 
ject; but said, that for his part, wherever words tended to take away a man’s reputa- 
tion he would encourage actions for them, because so doing would contribute much 
to the preservation of the peace.” Baker v. Pierce, 6 Modern 23. “Where the words 
spoken do tend to the infamy, discredit or disgrace of the y, there the words shall 
be actionable.” Smale v. Hammon, Bulstrode 40. So in ERS, LAw OF LIBEL AND 
SLANDER, 5 ed., 2: “In all these cases the words are said to be actionable per se, because 
on the face of them they clearly must have injured the plaintiff’s reputation.” Shipp 
v. M’Craw, 3 Murphy (N. C.) 463; Krebs v. Oliver, 78 Mass. 239; Smith v. Stewart, 
5 Pa. St. 372; of. Klumph v. Dunn, 66 Pa. St. 141,144. See STARKIE, LAw OF SLANDER 
AND LIBEL, 3 ed., 99. 

% As an example of the reasoning to which recourse is had, see Shipp v. M’Craw, 3 
Murphy (N. C.) 463, 466: “The gravamen in an action for slander is social degradation. 
The risk of punishment, and the rule to test the question whether the words be or be 
not actionable, to wit: does the charge impute an infamous crime, is resorted to, to 
ascertain the fact whether it be a social degradation, and not whether the risk of punish- 
ment be incurred. . . . No other degradation will give an action, for no other degrada- 
tion is a social loss.” 

% Fanning v. Chace, 17 R. I. 588; 22 Atl. 275; Dickey v. Andros 32 Vt. 55; Bays 2. 
Hunt, 60 Ia. 251, 14 N. W. 785 Mitchell v. Sharon, 59 Fed. 980. 

M4 See 6 Am. L. REV. 593, 595; OpGERS, LAw or LIBEL AND SLANDER, 5 ed., 49. 
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The rigid and artificial classification by which no words are slanderous 
per se unless they impute crime, certain contagious diseases, or dis- 
repute in one’s business, office, or profession must have an historical 
rather than a logical basis. Shame was keenly felt among the early 
English, and in the manorial courts, where defamation was first dealt 
with, almost everything militating against personal honor was cogniz- 
able.” With the decay of the local courts defamation was taken over 
by the ecclesiastical courts. In 1295 the king’s court declared solemnly 
that it would not entertain pleas of defamation.* The jurisdiction thus 
disclaimed was not easily acquired, and the resulting struggle was prob- 
ably responsible for the artificiality of the rules of the modern action 
for slander.!? The suggestion has been made * that the king’s courts" 
acquired jurisdiction of words imputing crime on the ground that the 
offense charged drew after it as an incident the right to investigate the 
charge and to compensate the person injured if it were false. Similar 
reasons, it is said, can be found for the assumption of jurisdiction over 
the other two classes of words which became defamatory per se. The 
leper, for instance, was subject to the writ de leproso amovendo which 
determined his legal existence, and the plague-stricken were legally re- 
movable to the pest-house.!® Similarly the earlier cases of words touch- 
ing a man in his office or business all relate directly to the administration 
of justice, as the defamation of a judge, a justice of the peace, or an 
attorney in his office; and so also to call a merchant a bankrupt was to 
subject him to the statute of bankruptcy. For some such reasons these 
narrow Classes of words, along with words causing special damage, came 
to be regarded as “imputations strictly temporal,’”’ while all other op- 
probrious terms were merely “spiritual” and remained legitimately 
within the jurisdiction of the courts Christian.” 

If it is true that the common law courts took jurisdiction over words 
imputing crime on the basis of their jurisdiction over the crime charged, 
it would seem that the words must impute acts which are in fact criminal, 
irrespective of the allegations of the defendant or the opinions of the 
hearers as to the law. If a modern court were squarely faced with the 


8 So it was slander to call one “‘a false man, full of frauds, and a picker of quarrels,” 
See F. Carr, in 18 L. Q. REv. 255, 266; F. W. Maitland, in 2 GREEN Bac 4. 

16 Rot. Parl. 1,133. See 2 PoLLOcK AND MAITLAND, History oF ENGLISH Law, 535. 

17 See V. V. Veeder in 3 SrtEct Essays In ANGLO-AMERICAN LEGAL History, 446, 
458. 

18 See 6 Am. L. REV. 593, 605. ae : 

19 The inclusion of syphilis in this assumption of jurisdiction over contagious dis- 
orders is not so easily explained. It did not appear in England until late in the 15th 
century, however, and is known to have resembled a form of leprosy then common. 

20 See Palmer v. Thorpe, 2 Coke’s Rep. 315. ‘“‘Touching defamations determinable 
in the ecclesiastical court, it was resolved, that such defamation ought to have three 
incidents: 1. That it concerns matter merely spiritual and determinable in the eccle- 
siastical court, as for calling him ‘heretic, schismatic, adulterer, fornicator, etc.’ 
2. It ought to concern matter spiritual only; for if such matter touches or concerns 
anything determinable at the common Jaw, the ecclesiastical judge shall not have 
cognizance of it. 3. Although such defamation is merely spiritual... yet he who is 
defamed cannot sue there for amends or damages, but the suit ought to be only for 
the punishment of the sin, pro salute animae.” Even after the jurisdiction of the eccle- 
siastical courts was crippled, a jurisdiction remained over words imputing an offense 
punishable in the ecclesiastical courts. Harris v. Butler, cited in the note to Crompton 
v. Buller, 1 Haggard Cons. 463. 
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question, however, it is not impossible that the decision would be made 
on the basis of the obloquy rather than the jeopardy brought upon the 
plaintiff." Although such a decision would represent a natural tendency 
to approximate the law of slander to the more liberal rules in libel,” it 
would amount to no more than a patch on an artificial, illogical struc- 
ture in the law for which the only real remedy is legislation. 





ESTHETICS AND THE FOURTEENTH AMENDMENT. — The increasing 
complexity of modern conditions of life has induced a growing tendency, 
in the interest of public welfare, to restrict the use of private property. 
It is but natural that this has resulted in attempts to regulate the un- 
sightly use of property —legislation inspired solely by esthetic motives. 
The more usual forms are limitations on the erection of buildings, or, 
even more common, a prohibition of that most typical feature of American 
scenery, the billboard. There can be little doubt that such regulation; 
if reasonably exercised, is highly expedient. But such legislation has 
met with great difficulty from the Fourteenth Amendment. One might 
suppose that it would clearly fall within the scope of the police power as 
it is so frequently broadly laid down.! Nevertheless, the decisions are 
practically unanimous in holding a regulation of the use of private prop- 
erty for esthetic reasons alone beyond the police power.” It is, there- 


21 See Klumph ». Dunn, 66 Pa. St. 141. 

* The desirability of a broader rule in slander was expressed by Mr. Justice Holmes 
in Rutherford v. Paddock, 180 Mass. 289, 292,62 N. E. 381, 382. The opposite tend- 
ency is well illustrated by Jones v. Jones, [1916] 1 K. B. 350, 358: “The law of 
slander is an artificial law, resting on very artificial distinctions and refinements, 
and all the court can do is to apply the law to those cases in which hereto it has 
been held applicable.” 


1 “Tt may be said in a general way that the police power extends to all the great 
public needs. It may be put forth in aid of what is sanctioned by usage, or held by the 
prevailing morality or strong and preponderant opinion to be greatly and immediately 
necessary to the public welfare.” Justice Holmes in Noble v. Haskell, 219 U. S. 104, 
111. “It may be said to be the right of the State to prescribe regulations for the good 
order, peace, health, protection, comfort, convenience and morals of the community.” 
Champer v. City of Greencastle, 138 Ind. 339, 351, 35 N. E. 14, 18. “It has for its 
object the improvement of social and economic conditions affecting the community 
at large and collectively with a view to bring about ‘ the greatest good of the greatest 

number.’ Courts have consistently and wisely declined to set any fixed limitations 
upon subjects calling for the exercise of this power. It is elastic and is exercised from 
time to time as varying social conditions demand correction.” People v. Brazee, 149 
N. W. 1053, 1054 (Mich.). Coupled with such judicial utterances the admission of 
Justice Brown in Holden v. Hardy, 169 U. S. 366, 385, that “This court has not failed 
to recognize that the law is, to a certain extent, a progressive science,” offers hope for 
a more liberal treatment of this question in the future. 

2 In the following cases billboard ordinances were declared unconstitutional: Varney 
& Green »v. Williams, 155 Cal. 318, too Pac. 867; Curran Bill Posting Co. v. Denver, 
47 Colo. 221, 107 Pac. 261; Haller Sign Works v. The Physical Culture Training School, 
249 Ill. 436, 94 N. E. 920; Haskell v. Howard, 109 N. E. 992 (Iil.); Crawford v. City 
of Topeka, 61 Kan. 756; Kansas City G Advertising Co. v. Kansas City, 240 
Mo. 679, 144 S. W. 1099; Passaic v. Paterson Bill Posting Co., 72 N. J. L. 285, 62 Atl. 
267; People v. Green, 85 A ‘Pp. Div. (N. Y.) 400; People v. Murphy, 195 N. Y. 126, 
88 N. E. 17; State v. Whitl 149 N. C. 542, 63 S. E. 123; State v. Staples, 157 N. Cc. 
637, 73 S. E. 112; Bryan ». City of Chester, 212 Pa. 259, 61 Atl. 894. 

In the following cases esthetic building regulations were held invalid: People ». 




















NOTES 861 


fore, of great interest to note a decision in the Philippines, Churchill v. 
Rafferty, 14 Phil. Gaz. 383 (Phil. Sup. Ct.),3 which holds that an ordi- 
nance allowing the removal of billboards “offensive to the sight” was 
not a taking of property without due process.* 

It is clear that to some extent at least the law recognizes esthetics as 
a matter of public interest. A state unquestionably has power, which it 
may delegate to a municipal corporation, to expend public moneys for 
purely esthetic purposes, such as the erection of statues, or in preserv- 
ing natural scenery.’ Further, although there is no unanimity among 
the authorities, some cases have allowed property to be condemned 
under the right of eminent domain to be used solely for esthetic purposes.® 
Thus, it has been held constitutional to condemn land for a road to give 
access to natural scenery.’ A noteworthy case has allowed property 
adjoining a park to be condemned for the purpose of adding to the 
beauty of the park.* It is to be noticed that the user of streets is also 
subject to any reasonable regulation as state property, presumably 
even for esthetic reasons.? The ordinary type of ordinance imposing 
esthetic regulation has usually certain similarities to these cases. It is 





City of Chicago, 261 Ill. 16, 103 N. E. 609; Quintini v. City of Bay St. Louis, 64 Miss. 
483, 1 So. 625; Willison v. Cooke, 54 Colo. 320, 130 Pac. 828. See also 27 Harv. L. REv. 


571. 

But observe the dicta in the following cases which, though possibly unconsciously, 
seem. to point to a more liberal view. In re Wilshire, 103 Fed. 620, 623; Ex parte 
Quong Wo, 161 Cal. 220, 232, 118 Pac. 714, 719; People v. Ericsson, 263 Ill. 368, 374, 
105 .N. E. 315, 318; Cochran v. Preston, 108 Md. 220, 229, 70 Atl. 113, 114. 

% Compare with this case another recent case in which an ordinance forbidding the 
erection of unsightly building extensions was held unconstitutional. Lavery v. Board 
of Commissioners of Jersey City, 96 Atl. 203 (N. J.) 

For a statement of the facts of these cases, see RECENT CASES, p. 884. 

‘ Strictly speaking, this case does not involve the constitutional question presented 
in similar state legislation. The exact words of the Fourteenth Amendment are, how- 
ever, reproduced in the Philippines organic act. 32 U.S. Stat. aT L. 693. 

5 Kingman »v. Brockton, 153 Mass. 255, 26 N. E. 998; Hubbard »v. Taunton, 140 
Mass. 467, 5 N. E. 157; of. U. S. ». Gettysburg Electric Ry. Co., 160 U. S. 668; 
Higginson v. Nahant, 11 Allen (Mass.) 530. 

® U. S. v. Gettysburg Electric Ry. Co, supra; Petition of the Mount Washington 
Road Co., iS N. H. 134; Parker v. Commonwealth, 178 Mass. 199, 59 N. E. 634, 
aff'd as Williams v. Parker, 188 U.S. 491. Contra, Albright v. Sussex County Lake & 
Park Commission, 71 N. J. L. 303, 57 Atl. 398. See Farist Steel Co. v. City of Bridge- 
port, 60 Conn. 278, 22 Atl. 561. 

The power to condemn for a park is unquestioned; but it is usually equally sup- 

rtable as a measure for public health. Shoemaker v. U. S., 147 U. S. 282; Wilson 2. 

bert, 168 U. S. 611. 

The suggestion has been made that the police power and the power of eminent do- 
main are essentially the same. See “The Police Power and the Right to Compensa- 
tion,” E. V. Abbott, 3 Harv. L. Rev. 189. 

7 Higginson v. Nahant, supra, 11 Allen (Mass.) 530. 

8 Attorney General v. Williams, 174 Mass. 476, 55 N. E. 77. In another case the 
limitation of the height of buildings in Boston was held constitutional; although just- 
ified as a public safety measure, its main objects were admittedly esthetic. Welch ». 
Swasey 193 Mass. 364, 79 N. E. 745, aff'd 214 U. S. or. 

® The cases are justifiable on grounds of safety or morality, but it is submitted that 
the reasoning would apply equally to a purely esthetic regulation. For general in- 
stances of such regulation, see Fifth Ave. Coach Co. v. City of New York, 194 N. Y. 10, 
86 N. E. 824, aff'd 221 U.S. 467; Davis v. Massachusetts, 167 U.S. 43; State v. Wight- 
man, 78 Conn. 86, 61 Atl. 56; Commonwealth v. McCafferty, 145 Mass. 384, 14 N. E. 
451. 
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not a great step for the courts to regard the streets as partaking of some 
of the characteristics of a park, as in fact they do, and not as mere pas- 
sageways, land the possibility of a regulation without compensation 
of land adjoining parks has been suggested.’® In the case of a bill- 
board statute there is in a sense a regulation of the use of a public way, 
since the value of the private use arises entirely from the adjoining public 
way. It would not involve a great advance to allow regulation of pri- 
vate property adjoining public places for esthetic reasons." 

But another group of cases offers a line of approach toward support- 
ing esthetic regulation, a group with which such legislation is perhaps 
most naturally affiliated. Some senses are unquestionably protected 
by our law, that is, injuries to them are regarded as nuisances and so 
subject to legislative regulation or prohibition. It is clear that noisome 
smells are treated as nuisances, whether or not they are injurious to 
health. Excessive noise is treated in the same way.® Smoke, fumes, 
and gases are likewise subject to regulation.“ A user which causes vibra- 
tion on a neighbor’s property is a nuisance, which the law will pre- 
vent. It is somewhat difficult to see why there should be this invidious 
distinction against the sense of sight. Possibly injuries to the other senses 
are so often bound up with matters of health that the courts have more 
easily drifted into protecting them. It is true that noise and stench are 
more objectionable to the average person and harder to avoid than 
unsightliness. On the other hand they are usually the accompaniments 
of a useful industry; the unsightliness but too frequently involves 
an uneconomic expenditure and derives its value from its offensive 
intrusion. 

It is submitted that it is not necessary to regard all legislation which 
might have an zsthetic motive as valid. It is not necessary to treat 
public esthetics in the same sweeping way in which public health, 
morals, and safety are treated. As soon as any particular form of un- 
sightliness becomes by “strong and preponderant opinion,” to quote 
Justice Holmes, a fit subject for regulation, the courts should recognize 
it as a fit subject for the exercise of the police power. As to certain forms 
of esthetic regulation, that seems to be already the case; but unques- 
tionably it is not yet so as to all. At the present time it is apparent that 
many courts are striving to support esthetic legislation, wherever any 
possible benefit, however slight, to the public health may be pressed into 
service.® It is well settled that zsthetic motives may be auxiliary in 





10 See Attorney General v. Williams (supra), 174 Mass. 476, 478, 55 N. E. 77. 

4 It is submitted, however, that such regulation within reasonable limits may well 
become valid with developing public opinion. 

2 Fischer v. St. Louis, 194 U.S. 361; U.S. 2. Luce, 141 Fed. 385; Bohan ». Port 
Steer Gas Light Co., 122 N. Y. 18, 25 N. E. 246; State ». Woodbury, 67 Vt. 602, 32 
A 

s Baltimore & Potomac R. Co. »v. Fifth Baptist Church, 108 U. S. 317; Tuebner ». 
California-Street R. Co., 66 Cal. 171, 4 Pac. 1162; Bishop ». Banks, 33 Conn. 118. 

“4 People v. N. Y. Edison Co., 159 App. Div. (N. Y.) 786, 144 N. Y. — 707; State 
v. Tower, 185 Mo. 79, 84 S. W. 10; Ross v. Butler, 19 N. J. Eq. 2 

8 Seligman v. Victor Talking Machine Co., 71 N. J. Eq. 697, 63 Atl. 1093} Rogers 
v. Philadelphia Traction Co., 182 Pa. 473, 38 Atl. 399 

16 See Reinman ». Little Rock, 237 U.S. 171; Hadacheck ». Sebastian, 36 Sup. Ct. 
Rep. 143; Ex parte Quong Wo, supra; People v. Ericsson, supra; Thomas Cusack Co. 
v, City of Chicago, 267 Ill. 344, 108 N. E. 340; Cochran ». Preston, supra; Welch ». 
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inducing legislation without invalidating it.!7 The resort to indirection 
may well foreshadow the future path of the law; it would seem but a 
matter of time before other courts will recognize the wisdom and sound- 
ness of the decision in the principal case. 





SUPPLEMENTING MEMORY WITH BusINEsS REcoRDS. — To prove the 
contents of the ledger of a large mercantile or industrial establishment, 
is the testimony of the bookkeeper sufficient, or is it necessary to produce 
as witnesses the host of clerks, salesmen, or other employees who alone 
have first-hand knowledge of the facts therein recorded? A recent Ken- 
tucky decision, following Wigmore,! held that the testimony of the beok- 
keeper was sufficient, where the slips from which the books were compiled. 
had been destroyed by fire and and the identity of those who had actually 
made the sales thereby lost. Givens v. Pierson, 167 Ky. 574, 181 S. W. 
324. An analogous situation arises in the case of a large establishment 
which has lost track of former employees, or where the expense involved 
in the production of all who contributed to the record is too great to 
be practicable. A business man regards the entries in a day-book or 
ledger as trustworthy. What is to be the attitude of the courts? 

Where a record is made by one having personal knowledge of the trans- 
action, as is the case in a small business, and the recorder is put on the 
stand, legal proof of the transaction is easily secured. If the witness can 
testify to a present recollection of the events, with or without the aid of 
the record to refresh his memory, there is no need of the record as evi- 
dence.? But if, as frequently happens, he cannot testify from memory, 
the record may be admitted in evidence upon proper authentication by 
him.* The witness identifies the record. He may recall the circumstances 
under which he made that particular entry, or he may only be able to 
testify to thé conditions under which he made all his entries. The 
record is in his handwriting; he made an entry only immediately after 
effecting a transaction, at which time he would carefully record it; there- 
fore if the books record a sale, a delivery, or what not, he must have 
transacted it. Thus the witness testifies that he does not remember the 
transaction, but that he recorded it in the book at a time when he did 
remember. The book evidences what he recorded. Neither his state- 
ment nor the entry is of itself evidence of the transaction to be proved; 
taken together they testify to the event. The hearsay rule is not violated, 


Swasey, supra; City of Rochester v. West, 164 N. Y. 510, 58 N. E. 673; Buffalo 
Branch Mutual Film Corporation, ». Breitunger, 95 Atl. 433; Fifth Ave. Coach Co. 
v. City of N. Y., supra; In re Wilshire, supra. 

7 Welch ». Swasey, 193 Mass. 364, 375, 79 N. E. 745, 746. 


1 WicMOoRE, EVIDENCE, § 1530. 

2 Commonwealth v. Ford, 130°Mass. 64; Friendly v. Lee, 20 Ore. 202, 25 Pac. 

* Owens v. Maryland, 67 Md. 307; Haven v. Wendell, 11 N. H. 112; Me 
Ithaca & Owego R. Co., 16 Wend. (N. Y.) 586; Cole » Jessup, 10 N. Y. 96; State . 
—_ 2N. & Mc.C (S. C.) 331; Insurance Co. v. Weides, 14 Wall. (U. S.) 375; Bourda 

v. Jones, 110 Wis. 52; and see Wicmore, EvipENce, § 754. Some courts, however, do 
not allow the records in evidence. People v. Elyea, 14 Cal. 144; Hoffman ». Chicago, 
M. & St. P. Ry. Co., 40 Minn. 60, 41 N. W. 301; and see Bates v. Preble, 151 U. S. 


149, 154. 
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for the record is evidence, not of the transaction, but of what was re- 
corded, Of that, of course, it is direct evidence. 

-. The situation becomes more complicated as the size of the establish- 
ment is increased and a division of labor introduced. The entries in the 
book are no longer made by the individual employee who performed 
the act recorded, but are entered: by a bookkeeper in accordance with 
reports made to him by this employee. Accordingly a similar division 
of labor is introduced into the proof. The bookkeeper identifies the en- 
tries in the books and explains how he entered the facts as reported to 
him. The employee narrates the manner in which he reported the facts. 
Thus the employee says he reported the transaction accurately to the 
bookkeeper, the bookkeeper says he recorded what the employee told 
him, and the record shows what the bookkeeper recorded. The chain of 
evidence is now composed of a third link, but its essential character re- 
mains unaltered. The difficulty arises where the production of the em- 
ployee becomes impossible or impracticable. If this link is omitted the 
proof involves hearsay. The testimony of the bookkeeper, supplemented 
by his books, is competent evidence of the report of the employee engaged 
in the transaction. But if the employee does not testify, evidence of his 
report is evidence of mere hearsay, and therefore inadmissible unless the 
report itself comes within the principle of some exception to the hearsay 
rule. 
A recognized exception to the hearsay rule is that of regular entries 
made in the course of business. The exception is thus rationalized: 
The entries, although merely the written declarations of the recorder, 
and thus hearsay, are sufficiently trustworthy, by reason of the condi- 
tions under which made, to be admitted in evidence when the death of 
the maker excludes direct testimony.® Although under this exception it 
is the written declarations (the entries) of the declarant himself that are 
put in evidence, yet the principle of the rule applies to the case under 
discussion. Here the necessity of a record made by the declarant him- 
self is dispensed with by proof of his declaration through the records of 
the bookkeeper, as outlined above. There remains the problem of dis- 
pensing with the witness, a situation similar to that involved in the reg- 
ular entry exception to the hearsay rule — the circumstance now be- 
ing that of regular reports in the course of business instead of regular 
entries. The question is, what unavailability other than death of the 
entrant, or reporter, is sufficient to admit his entries, or evidence of his 
reports, in spite of the hearsay rule? Recognizing that unavailability 
of the witness was the real basis of the exception, courts have held, in 
the case of regular entries, that insanity or absence from the jurisdiction 
was sufficient.6 Should not unavailability on the ground of impracti- 
cability suffice? Where the employees are numerous, the cost of pro- 
ducing all who have contributed to the record may be prohibitive, and the 





* Miller v. Shay, 145 Mass. 162, 13 N. E. 468; Mayor, etc. of New York v. Second 
Ave. R. Co., 102 N. Y. 572, 7 N. E. 905. 

5 See WicmorE, EvDENCE, § 1522. 
‘ § Insanity: Town of Bridgewater 7. Town of Roxbury, 54 Conn. 213, 217, 6 Atl. 
415, 418; Union Bank v. Knapp, 3 Pick. (Mass.) 96, 109. Absence from jurisdiction: 
North Bank v. Abbot, 13 Pick. (Mass.) 465, 471; Cameron Lumber Co. v. Somerville, 
129 Mich. 552, 89 N. W. 346; Alter v. Berghaus, 8 Watts (Pa.) 77. 
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delay to the court not inconsiderable. In one reported case the testi- 
mony of 4500 workmen would have been required to identify their time- 
slips from which the entries in the books were compiled.’ Against the 
cost involved in compelling the production of such evidence, including 
the delay to the courts and the loss to justice in the exclusion of proba- 
tive matter, there can be balanced but the slight evidentiary value of the 
testimony of a host of clerks, salesmen, teamsters, or weighers, to the 
effect that they were in the habit of making accurate reports. From the 
nature of the situation, the volume of business transacted, they cannot 
testify to more. ) 

.. On this analysis the evidence may be admitted without violence to the 
traditional hearsay rules. The result squares with a pragmatic, business- 
like. view of such documentary evidence as account books, ledgers, etc., 
a. view which looks upon the credibility of such records as arising out of 
the nature and character of the business, and not from the personality 
of the recorder. According to this view the records are evidence as 
business records, not as declarations of the recorder,® and so, whatever 
the conditions of their admission, the hearsay rule has no application 
to their composition. If the books of the X. Co. are admitted in evi- 
dence because the books of the X. Co. are trustworthy, it makes no 
difference whether the records were kept by clerk A. or clerk B., or 
whether A., the deceased clerk, made the entries upon information known 
to him personally or upon information known to his fellow clerk B., or 
vice versa. Thus regular entries made in the course of business would be 
admissible though founded on hearsay, and, @ fortiori, such entries would 
be admissible to supplement recollection. After all, the admissibility of 
evidence is merely a question of a balance of convenience, and it may 
well be that the law of evidence, in its development as a rationalization 
of the intuitions of earlier trial judges, has suffered from an overdose of 
logic. At any rate, authority for the liberal rule is not wanting.® Where 





7 Wis. Steel Co. v. Md. Steel Co., 203 Fed. 403. 

8 Note this attitude toward ‘such evidence in Hare & Wallace’s notes to 1 SMiTH’s 
LeEapinc CasEs, 8th Am. ed., 574. Perhaps it was some such attitude toward this 
class of evidence which lead the earlier publicists to speak of it as res gestae. See, for 
example, Hare & Wallace’s notes, supra, p. 571. At any rate, courts will frequently 
be found speaking of regular entries as a special species of circumstantial evidence 
instead of as the declarations of an absent witness. 

® Northern Pacific Ry. Co. v. Keyes, 91 Fed. 47; Wis. Steel Co. v. Md. Steel Co., 
203 Fed. 403; Fielder Bros. & Co. v. Collier, 13 Ga. 496; Indianapolis Outfitting Co. 
v. Cheyne Electric Co., 52 Ind. App. 153, 100 N. E. 468; Meyer v. Brown, 130 Mich. 
449,90 N. W. 285; Remer v. Goul, 185 Mich. 371, 152 N. W. 91; Corkran & Meloney 
v. Rutter, 76 N. J. L. 375, 69 Atl. 954; Imhoff v, Fleurer, 2 Phila..35; Jones v. Long, 
3 Watts (Pa.) 325; International & G. N. R. Co. v. Startz, 42 Tex. Civ. App. 85, 
94 S. W. 207; Scruggs v. Woodley Lumber Co., 179 S. W. 897 (Tex.). 

But contra, San Francisco Teaming Co. v. Gray, 11 Cal. App. 314, 104 Pac. 999; 
Chicago Lumbering Co. v. Hewit, 64 Fed. 314; Schnellbacher ». Plumbing Co., 108 
Ill. App. 486; Cincinnati N. O. & T. P. Ry. Co. ». Smith & Johnston, 155 Ky. 481, 159 
S. W. 987 (unless distinguished on the ground that only one witness was absent, over- 
ruled by the principal case); White v. Wilkinson, 12 La. Ann. 359; Kent v. Garvin, 1 
Gray (Mass.) 148; Atlas Shoe Co. ». Bloom, 209 Mass. 563, 95 N. E. 952. (But note 
Massachusetts exception in case of train dispatcher’s records, Donovan ». Boston & 
Maine R., 158 Mass. 450, 33 N. E. 583.) Swan v. Thurman, 112 Mich. 416, 70 N. W. 
1023 (overruled by later decisions, supra, though not referred to); Paine ». Sherwood, 
21 Minn. 225, 239; Chaffee & Co. v. United States, 18 Wall. (U. S.) 516, 539. 
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courts are unable, or unwilling, to meet the demands of the situation, 
this would seem a fit field for legislative action. Such legislation would 
have the advantage of being able to work out detailed rules having 
regard to the size and nature of a business with reference to the trust- 
worthiness of its records. In any event a large amount of discretion 
should be left to the trial court. 





THE LIABILITY OF THE MANUFACTURER OF A DEFECTIVE AUTOMOBILE 
TO A SuB-VENDEE. — The much discussed question of the liability of a 
manufacturer of an article which, because of his negligence, is defective, 
to a remote vendee who is injured as a result of the defect, has been 
passed on by the New York Court of Appeals in a way which will un- 
doubtedly settle the question in that state. In a recent case, the manu- 
facturer of an automobile was held liable to a sub-vendee for an injury 
resulting from a defective wheel which negligent inspection had allowed 
to become a part of the machine. McPherson v. Buick-Motor Co., 54 
N. Y. L. J. 23309. 

It is well settled that the manufacturer of an article impliedly warrants 
its merchantability and general fitness for use.! This is a comparatively 
modern rule, but is merely an extension of the stringent liability early 
imposed on the seller of food.2 The rule is now extended to all articles, 
and an automobile is clearly not an exception.? But since a warranty. 
does not run with the goods,‘ it can only be taken advantage of by the 
immediate vendee.® 


1 Jones v. Bright, 5 Bing. 533; Randall ». Newson, 2 Q. B. D. 102; The Nimrod, 141 
Fed. 215. In England, the same warranty is implied on a sale by a dealer. Frost ». 
Aylesbury Dairy Co., [1905] 1 K. B. 608; Preist v. Last, [1903] 2 K. B. 148. The 
weight of American authority, however, holds that a dealer who is not a manufacturer 
makes no such warranty in the sale of specific goods. White v. Oakes, 88 Me. 367, 34 
Atl. 175; Gage v. Carpenter, 107 Fed. 886. 

2 The rule that a dealer in food warrants its wholesomeness was probably originally 
statutory. See Burnby ». Bollett, 16 M. & W. 644. It is now generally accepted at 
common law. Wallis v. Russell, [1902] 2 I. R. 585; Bishop v. Weber, 139 Mass. 411, 
1 N. E. 154; Wiedeman ». Keller, 171 Ill. 93, 49 N. E. 210. A few courts, however, have 
recently denied the rule in cases where the dealer has no part in the preparation of the 
goods and no chance to find out defects, basing their decision on its alleged unsuit- 
ability to modern conditions. Bigelow v. Maine Cent. R. Co., 110 Me. 105, 85 Atl. 396. 
Valeri v. Pullman Co., 218 Fed. 519. This is certainly strong ground for holding the 
liability of the person first in fault to extend to sub-vendees. It is notable that the 
New York Appellate Division, while feeling bound by authority to hold a dealer in 
food to a liability as warrantor, has, in a recent case, declared its reluctance to do so. 
Rinaldi v. Mohican Co., 54 N. Y. L. J. 2188. 

8 See Buick Motor Co. ».’Reid Mfg. Co., 150 Mich. 118, 113 N. W. sor. 

‘ Prater v. Campbell, r10 Ky. 23, 60 S. W. 918; Smith v. Williams, 117 Ga. 782, 45 
S. E. 394; Nelson v. Armour Packing Co., 76 Ark. 352, 90 S. W. 288. See WILLISTON, 
SALES, § 224. There are, however, dicta to the contrary in Childs v. O’Donnell, 84 
Mich. 533, 538, 47 N. W. 1108, 1109, in Mazzetti ». Armour & Co., 75 Wash. 622, 624, 
135 Pac. 633, 634, and in Catani v. Swift & Co., 95 Atl. 931, 932 (Pa.). 

5 It is of course true that a middleman who has been obliged to pay damages to his 
vendee may recover them back from his vendor. Reggio v. Braggiotti, 7 Cush. (Mass.) 
166; Reese v. Miles, 99 Tenn. 398, 41 S. W. 1065. It has even been held that a middle- 
man who is liable for breach of warranty, but who has not yet paid, may recover his 
prospective damages from his vendor. Buckbee v. Hohenadel Co., 224 Fed. 14. See 
29 Harv. L. Rev. 221. It must follow that the sub-vendee can proceed against the 
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On the other hand, it would seem clear on principle that when the 
manufacturer is negligent (but only then), he should be liable to anyone 
within the zone of danger from his negligence and injured as a proximate 
result of it. However, the courts have generally denied the existence of 
such liability to anyone with whom the manufacturer did not directly 
contract. This is put on the ground that there is no duty to anyone 
but the immediate vendee. But apart from any contract relations, a 
manufacturer certainly ought to owe a duty to anyone who is likely to 
be injured by his negligence in making the article; and who can be more 
likely to suffer injury than the sub-vendee who is to use it? The denial 
of his right, therefore, can probably be best explained by reference to 
theories of legal causation that are now considered antiquated.’ Of course 
the manufacturer cannot be held liable unless his act is wrongful; he is 
justified in selling a defective article if he gives proper warning to his 
immediate vendee, and he could not then be held liable for an injury to 
a sub-vendee. But when no warning has been given, as must always be 
the case when the negligence has been unwitting, there has been a 
wrongful act to found the liability. The liability should then extend to 
any injured person whose contact with the goods could have been fore- 
seen at the time the defendant made the sale. The other rule, combined 
with the American doctrine that in a sale of specific goods a dealer makes 
no implied warranty against latent defects, brings about the result that 
often the injured sub-vendee can get no redress at all. He cannot sue 
the manufacturer, and he cannot sue the dealer because the latter is not 
negligent. Such a result is most unfortunate. 

The realization of courts that this was so, resulted in two far-reaching 
exceptions to the rule. One is where the manufacturer fraudulently 
conceals known defects.? The other is where the article is “intrinsically 
middleman and attach this claim which the latter has against the first vendor. He 
can very likely reach it ahead of other creditors of his vendor, for it is a claim to exon- 
eration from liability to him, and if he collects only a dividend on this liability while 
the estate is paid as if he had been paid in full, the other creditors are enriched at his 
expense. Cf. In re Richardson, [1911] 2 K. B. 705. But none of these results can be 
attained unless the middleman is liable. This is a possible argument for holding dealers 
strictly to an implied warranty. 

6 The traditional leading case for this proposition is Winterbottom »v. Wright, 10 
M. & W..109. The case does not really stand for the proposition, as it went off on a 
question of pleading, and was, as such, correctly decided. However, the proposition of 
the text is squarely supported by numerous cases, most of them professing to follow 
Winterbottom v. Wright, supra. Collis v. Selden, L. R. 3 C. P. 495; Loop »v. Litchfield, 
42 N. Y. 351; McCaffrey v. Mossberg & Granville Mfg. Co., 23 R. I. 381, 50 Atl. 651; 
Heizer v. Kingsland & Douglass Mfg. Co., 110 Mo. 605, 19 S. W. 630. The matter has 
not been squarely decided in the United States Supreme Court, but a dictum in Savings 
Bank v. Ward, 100 U. S. 195, 202, appears to support this proposition. 

7 “That the act of the purchaser who uses the article, though known to be defective, 
for the very purpose for which it was sold, for which the vendor knows it is to be used, 
should be regarded as legally unnatural and unexpectable, is a relic of the distinction 
between legal and actual probability once common to all subjects.” F. H. Bohlen, 
“‘ Affirmative Obligations in the Law of Torts,” 44 Am. L. REG. (N. Ss.) 209, 341. 

8 The limitation of liability to persons who are foreseeably likely to have dealings 
with the goods is evidently the ordinary limitation of tort liability for negligence. It 
takes care quite adequately of the case that is the chief terror of the courts that cling to 
the old rule, the case, that is, where the defendant’s product has been taken and made 
up into a complicated article which has finally done damage to the plaintiff. 

® Huset v. Case Threshing Machine Co., 120 Fed. 865; Woodward ». Miller, 119 Ga. 
618, 46 S. E. 847; Kuelling v. Lean Mfg. Co., 183 N. Y. 78, 75 N. E. 1098. 
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dangerous.” © In either of these exceptions it is hard to find any duty 
to the injured sub-vendee if it does not exist in the ordinary case. The 
latter exception is very elastic. Its development has been especially 
interesting in New York. The first case recognizing the exception 4 
applied it to a poisonous drug improperly labeled. But a little later the 
principle was held not to apply to a flywheel ” nor to a boiler.” In later 
years, however, the New York courts have carried this exception to its 
extreme and the following articles have been held intrinsically danger- 
ous: a scaffold,“ a derrick rope, an elevator,'* a siphon bottle,!” and 
a steam coffee urn.!® Indeed, two other courts have informed us that 
a cake of soap is such an intrinsically dangerous article.!* When we 
see a so-called exception carried to such extremes, it clearly shows that 
the rule itself is recognized as wrong and is as good as abrogated.” 

Fortunately, however, the court in the principal case does not attempt 
to justify its result (as indeed it might without serious inconsistency have 
done) on a further application of the exception of intrinsically dangerous 
articles. The decision is avowedly based on ordinary principles of tort 
liability. The result reached must be deemed alike sound in principle 
and desirable in policy. 





RELIEF FOR WRONGFUL EXPULSION FROM ENGLISH TRADE UNIONS. — 
The rights of members of a trade union inter se have been rather unsettled 
in England since the trade union acts of 1871.!_ That act legalized such 
associations, but provided that it should not enable any legal proceedings 
to be maintained for “directly enforcing or recovering damages for the 








10 George v. Skivington, L. R. 5 Exch. 1; Thomas v. Winchester, 6 N. Y. 397; Blood 
Balm Co. ». Cooper, 83 Ga. 457, 10 S. E. 118; Roberts ». Anheuser-Busch Brewing Co., 
211 Mass. 449, 98 N. E. 95. The rule, as might be expected, is applied frequently in 
cases relating to defective food. Tomlinson ». Armour & Co., 75 N. J. L. 748, 70 Atl. 
314; Ketterer ». Armour & Co., 200 Fed. 322; Mazzetti v. Armour & Co., 75 Washi 
622, 135 Pac. 633; Catani v. Swift & Co., 95 Atl. 931 (Pa.). 

1 Thomas v. Winchester, 6 N. Y. 397. 

12 Loop ». Litchfield, 42 N. Y. 351. 

13 Losee v. Clute, 51 N. Y. 404. 

“4 Delvin v. Smith, 89 N. Y. 470. Cf. Coughtry ». Globe Manufacturing Co., 56 
.N. Y. 124. 

% See Davies v. Pelham Hod Elevator Co., 65 Hun 573, 20 N. Y.iSupp. 523. 

1% Kahner v. Otis Elevator Co., 96 N. Y. App. Div. 169, 89 N. Y. Supp. 185. 

17 Torgeson v. Schultz, 192 N. Y. 156, 84 N. E. 956. 

18 See Statler v. Ray Mfg. Co., 195 N. Y. 478, 481, 88 N. E. 1063, 1064. 

19 Hasbrouck »v. Armour & Co., 139 Wis. 357, 121 N. W. 157; Armstrong Packing 
Co. v. Clem, 151 S. W. 576 (Texas). 

20 See 17 Harv. L. REv. 274. Cases that show this even more clearly than those 
cited are Mazzetti ». Armour & Co., 75 Wash. 622, 135 Pac. 633, and Quackenbush 2. 
Ford Motor Co., 167 N. Y. App. Div. 433, 153 N. Y. Supp. 131, in both of which re- 
covery was granted for an injury other than a hurt to the plaintiff’s body. Such cases 
cannot by any stretch be brought within the reasons given for the “intrinsically dan- 
gerous” exception. 

21 “We have put aside the notion that the duty to safeguard life and limb, when 
the consequences of negligence may be foreseen, grows out of contract and nothing 
else. We have put the source of the obligation where it ought to be. Wehave put its 
source in the law.” 


1. 34 & 35 VICT. c. 31. 
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breach of” certain specified agreements.? It’ was naturally a matter of 
some uncertainty just what fell within the term “directly enforcing.” 
The House of Lords authoritatively settled in 1905 that a payment of 
benefit funds to persons not entitled could be enjoined * although agree- 
ments regarding such funds were not directly enforceable under the act,' 
and Lord Davey in his dissent pointed out that under the principle of 
Lumley v. Wagner® this is enforcing the agreement through its implied 
negative. From this a decision readily followed that the wrongful 
expulsion of a member could be declared void and an injunction issued 
against enforcing it,’ although the plaintiff would thereby be put in a 
position where he might receive benefits. The Court of Appeal, follow- 
ing that decision, have now sustained an injunction against a union 
restraining it from enforcing the expulsion of a member, but have at the 
same time refused to award the member damages suffered on account 
of his de facto expulsion. Kelly v. Nat. Soc. of Operative Printers, 113 
L. T. R. (N. s.) 1055. 

The whole bill might perhaps have been dismissed on the ground that 
it lay in tort and thus ran afoul of the Trade Disputes Act of 1906.° 
The result of the court might possibly have been reached by introducing 
another subtlety into the construction of the Act of 1871, to wit: that 
since the plaintiff is asking damages on account of his loss of employment 
inevitably caused by his expulsion, such damages, if recovered, would 
be for the breach of an agreement concerning the conditions on which 
any member should be employed, which is not actionable under the act,? 
notwithstanding the fact that his reinstatement is held not to “directly 
enforce” such an agreement. Although this suggestion is probably un- 
tenable, the grounds advanced by the court seem rather less plausible. 
The union is treated as an association of individuals and not as an entity, 
contrary to apparently the great weight of judicial opinion in England; 





2 34 & 35 Vict. c. 31, § 4. 

* Yorkshire Miners’ Ass’n ». Howden, [1905] A. C. 256. Accord, Wolfe v. Mathews, 
21 Ch. D. 194; McLaren ». Miller, 7 Sess. Cas. (4th Ser.) 867; of. Cope ». Crossing- 
ham, 52 Sot. J. 683. See 52 Sor. J. 697. Contra, Rigby v. Connol, 14 Ch. D. 482; Cham- 
berlains Wharf Ltd. v. Smith, [1900] 2 Ch. 605; Duke». Tittleboy, 49 L. J. Ch. 802. This 
presupposes the decision that a labor union can be sued. Taff Vale Ry. Co. ». Amlg. 
Soc. of Ry. Servants, [1901] A. C. 426; Trollope & Sons v. London Bldg. Tr. Fed., 
72 L. T. R. (N. 8.) 342; of. Ruck v. Williams, 3 H. & N. 308. Contra, Lyons & Sons 
v. Wilkins, [1899] 1 Ch. 255, 259. 

* 34 & 35 Vict. c. 31, § 4 (3) a. 

5: De . & G. 604. : 

® See Yorkshire Miners’ Ass’n v. Howden, [1905] A. C. 256, 269. There is also 
force in the suggestion of MacNaughten, L. J., that the word “‘directly” in the statute 
seems to be used only to mark a contrast with the words “recovering damages,” 
which follow. See id., p. 264. 

7 Osborne v. Amlg. Soc. of Ry. Servants, [1911] 1 Ch. 540. 

8 6 Epw. VII, c. 47, § 4. 

® 34 & 35 Vict. c. 31, § 4 (2). : ; 

10 The opinion of Farwell, J., in the Taff Vale case clearly holds it an entity. See 
[1901] A. C. 426, 429. Each of the five opinions in the House of Lords, except that of 
Lindley, L. J., expressly approves the opinion of Farwell, J. See id., pp. 436, 440, 441. | 
Furthermore, Halsbury, L. C., speaks of the “thing” created by the Legislature. See 
p. 436. And Brompton, L. J., expressly says the union is an entity. See p. 442. See 
also Yorkshire Miners’ Ass’n v. Howden, [1905] A. C. 256, 275, per James, L. J.; 
Osborne v. Amlg. Soc. of Ry. Servants, [1909] 1 Ch. 163, 191, per Farwell, J.; id., [1910] 
A. C. 87, 102, per Atkinson, L. J.; cf. id., [1910] A. C. 87, 93, 107, per Halsbury, L. C., 
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but even assuming that point in favor of the court, the difficulties are not 
removed. Bankes, L. J., says that the plaintiff, in proving that the ex- 
pulsion was unauthorized by the rules, necessarily shows that the officers 
were not the authorized agents of the members to do the acts complained 
of, and hence that the members could not be held for the damage thereby 
caused. The doctrine of scope of the employment in agency is too ele- 
mentary to require more than mention, but it seems to have been ignored. 
The same line of reasoning would lead to the ingenuous suggestion that 
no recovery could be had on an intra vires contract of a corporation, for 
its breach would be beyond the capacity of the corporation.“ Bankes 
and Phillimore, L. JJ., also make the point that the officers of the asso- 
ciation were as much agents of the plaintiff as of the other members and 
that he would be suing himself if he sued the principals. A court with 
equitable powers, however, is scarcely worried by an objection of such 
prenebular tenuosity. A partner can bring a bill for relief against his 
co-partners ” and if, as is perhaps seldom the case, no accounting is neces- 
sary, he has been allowed to maintain a bill on a single claim.” Cases 
may be put such as that of a grocer’s boy negligently running over one 
of his masters, and it seems clear that the injured party should have 
damages, diminished in proportion to his interest in the business. The 
justice of the situation is not changed whether the right be regarded as 
against all the principals with a right on their part to contribution from 
him, or simply as a right on his part to get them to contribute to the loss 
suffered by him on account of the common agency. If there is a partner- 
ship, the plaintiff was not acting in the capacity of a partner in being 
injured, but as an outsider, and the fact that he is also one of the persons 
responsible for the act of the agent should prevent him from recovering 
some but not all of the damages suffered. This reasoning applies a fortiori 
to the principal case where there is no partnership, where there is no 
difficulty as to an accounting and where the interest of the plaintiff as a 
principal is insignificant. If, however, the association is treated as an 





and Shaw, L. J.; id., [1909] 1 Ch. 163, 174, per Cozens-Hardy, M. R.; Taff Vale Ry. 
Co. v. Amlg. Soc. of Ry. Servants, [1901] 1 K. B. 170, 175, per Cozens-Hardy, M. R., 
quoting Farwell, J. The judges in the principal case have seized upon two dicta by 
MacNaughten, L. J., which point the other way. See Russell v. Amlg. Soc. of Carpen- 
ters, etc., [1912] A. C. 421, 429; Taff Vale Ry. Co. v. Amlg. Soc. of Ry. Servants, 
[1901] A. c 426, 439. A couple of observations by Lindley, L. J., seem the only other 
authority for the non-entity view. See Yorkshire Miners’ ‘Ass’n v. Howden, [1905] 
A. C. 256, 280; Taff Vale Ry. Co. ». Amlg. Soc. of Ry. Servants, [1901] A. C. 426, 443. 

u This is not much more extravagant than the notion once held that a corporation 
could not commit a tort. See Edward H. Warren, “Executed Ulira Vires ‘Transac- 
tions,” 23 Harv. L. REv. 495, 408. 

2 Cole v. Reynolds, 18 N. Y. 74; Crosby v. Timolat, 50 Minn. 171, 52 N. W. 526. 
See LINDLEY, PARTNERSHIP, 6 ed., 276; PARSONS, PARTNERSHIP, 4 ed., 269, 276,«281. 

8 Stettheimer v. Stettheimer, 114 N. Y. sor, 505, 21 N. E. 1018, 1019. The old 
rule at law was of course otherwise. Bosanquet v. Wray, 6 Taunt. 597. See PARsons, 
PARTNERSHIP, 4 ed., 246-47. 

4 Where a statute makes partnership debts joint and several, a partner has been 
allowed to recover a part of a debt from the firm on this principle at law. Willis v. 
Banon, 143 Mo. 450, 45 S. W. 289. Damages might be severed where one partner 
fraudulently conveys firm property. See PARSONS, PARTNERSHIP, 4 ed., 275. Contri- 
bution between those vicariously liable for a tort should not be denied where both are 
saat bar of any personal wrongdoing. See Pottock, Torts, 195; SALMOND, TorRTs, 
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entity, which seems more in accord with both reason and authority, no 
deduction should be made in the amount recovered, for the plaintiff is 
not then a defendant. An additional difficulty in the decision rendered 
lies in the fact that if the union has done nothing, and if there is no 
legal right against it, an injunction such as appears to have issued is 
not easily supported. 
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ADMIRALTY — JURISDICTION — VESSEL REQUISITIONED BY FOREIGN Gov- 
ERNMENT RELEASED ON OWNER’S Bonn. — A vessel was libeled, and released on 
the owner’s bond. Thereafter the United States Attorney suggested to the 
court that the ship had previously been requisitioned by the Italian govern- 
ment, and was engaged in government business. Held, that the attachment 
would not be quashed nor the bond canceled. Barnes-Ames Co. v. S. S. Luigi, 
73 Leg. Int. 141 (U. S. Dist. Ct.) 

It is well established that the vessels of a foreign government devoted to a 
public use are not liable to arrest. The Parlement Belge, 5 P. D. 197. See 17 
Harv. L. Rev. 270. Here the Italian government by the requisition seems 
to have acquired a prior lien on the vessel. Accordingly the court should 
have refused the order for attachment if it had known the facts, not because of 
any defense of the owner, but out of respect to the interests of the government, 
an objection to the proceeding which from the owner’s standpoint was purely 
accidental. But by the release of a ship on bond, the latter is substituted for 
the former, and the authority of the court over the vessel entirely ceases. The 
Old Concord, 18 Fed. Cas., No. 10,482. See The Frank Vanderkerchen, 87 Fed: 
763, 765. See BENEDICT, ADMIRALTY, 4 ed., § 421. Thus after the release, the 
interests of the government in the ship are no longer under the authority of 
the court, but only the owner’s bond, in which the government has no interest. 
Therefore no objection remains to letting the action proceed, since the court 
will not be exercising jurisdiction over any property of the government. In a 
similar case, where the bond was given by the agent of the owning government, 
the action was dismissed. The Jassy, [1906] P. 270. But there the government 
was interested in the bond as well as in the ship, and would have been impleaded 
had the action proceeded. And it is a settled principle of international law that 
no sovereign can be impleaded in any court. See The Parlement Belge, supra, 
219. 


BANKRUPTCY — JURISDICTION — Is A DEposiT IN A LocaL BANK PROPERTY 
WITHIN THE JURISDICTION? — Section 2 (1) of the Bankruptcy Act provides 
that the federal courts shall have jurisdiction to adjudge persons bankrupt who 
have property within the jurisdiction. The defendant committed an act of 
bankruptcy in England, wheré he was resident. He had money deposited in a 
bank in New York, but no other property there. A petition is brought in New 
York within four months. Held, that the New York court has jurisdiction to 
adjudicate him a bankrupt. In re Berthoud, 54 N. Y. L. J. 2321 (U. S. Dist. 
Ct., S. Dist. N. Y.). 

A bank deposit of a bankrupt is clearly property within the act in the sense 
that it passes to his trustee. Cf. New York County Nat. Bank v. Massey, 
192 U. S. 138. It is evident, therefore, that it is sufficient to support bank- 
ruptcy proceedings if its sitws is in the jurisdiction. Since an intangible chose 
can of course have no location in fact, its situs must be that place having 
such power to control it as the relief sought demands: See Matter of Houdayer, 
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150 N. Y. 37, 41,44 N.E. 718, 719. Since the requisite control in bankruptcy is 
power to pass the benefit of the claim from the defendant to a third person, it 
would seem that jurisdiction over both defendant and debtor is necessary; or 
at least over the debtor and the place of payment. See BEALE, CASES on Con- 
FLICTS OF Laws, SumMARY, § 38. In the analogous case of garnishment, a few 
cases have recognized this. Louisville & Nashville R. Co. v. Nash, 118 Ala. 477, 
23 So. 825; Sawyer v. Thompson, 24 N. H. 510. See BROWN, JURISDICTION, 2 
ed., § 150; cf. Comm. Nat. Bank v. Chicago, etc. Ry. Co., 45 Wis. 172. The 
great weight of authority, however, disregards this principle. Cf. Chicago, etc. Ry. 
Co. v. Sturm, 174 U. S. 710; Swedish-American Nat. Bank v. Bleeker, 72 Minn. 
383, 75 N. W. 740; Sexton v. Phenix Ins. Co., 132.N. C. 1, 43 S. E. 479; Na- 
tional Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468, 32 Atl. 663. The case of a 
bank deposit seems relatively clear, since the situs of the debtor and the place 
of payment necessarily concur. Accordingly, the debt has been held to exist 
at the situs of the bank. McBee v. Purcell Nat. Bank, 1 Indian Terr. 288, 37 
S. W. 55. Moreover, it seems that the courts are tending to adopt the mer- 
cantile conception of a bank deposit as the equivalent to cash. See Black- 
stone v. Miller, 188 U. S. 189, 205. Matter of Houdayer;, 150 N. Y. 37, 40, 44 
N. E. 718, 719. See 24 Harv. L. Rev. 586. Upon sound principle, therefore, 
as well as upon the spirit of the Bankruptcy Act, which calls for distribution of 
the property of an insolvent wherever it is practically available, the result 
reached by the court in the present case is a desirable one. . 


BANKRUPTCY — PREFERENCES — EFFECT OF ENFORCEMENT OF TRANSFER. 
— Within four months before the filing of a petition in bankruptcy, an insol- 
vent debtor paid in full a personal creditor who had actual knowledge of the 
debtor’s circumstances. Though liable for certain partnership debts, the in- 
solvent then had no other individual debts outstanding. However, by the time 
the petition was filed there were other individual creditors, who could not be 
paid in full. The trustee seeks to avoid the transfer as a preference. Held, 
that the transfer may be set aside. Rubenstein v. Lottow, 111 N. E. 973 (Mass.). 

Since a preference includes only transfers giving one creditor an advantage 
over other “creditors of the same class,”’ no preference was effected at the time 
of the transfer, for partnership creditors and individual creditors are not “cred- 
itors of the same class.”” See BANKRUPTCY ACT OF 1898, §§ 60 a, 5 f; Mills v. 
J. H. Fisher & Co., 159 Fed. 897, 900; In re Denning, 114 Fed. 219, 221; cf. 
Swarts v. Fourth National Bank, 117 Fed. 1,6. The principal case therefore de- 
cides squarely that if the enforcement of the transfer effects a preference as of 
the date of the petition, it may be set aside. This seems to be the natural in- 
ference from the requirement in section 60 a, that a transfer made by an insol- 
vent debtor within four months of bankruptcy shall be deemed to be a prefer- 
ence if “the effect of the enforcement of such . . . transfer will be to enable 
any one of his creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class.” But this is difficult to reconcile with 
the provision in section 60 b, that a transfer shall be voidable if (inter alia) “ at 
the time of the transfer . . . the . . . transfer then operate as a preference.” 
However, by treating the word “preference” as strictly relative to the defini- 
tion in section 60 a, it is possible to construe section 60 b as making voidable 
only transfers which when given operate to produce a situation that at the time 
of bankruptcy will give one creditor an advantage over others. This construc- 
tion is in harmony with the general policy of the bankruptcy act to determine 
all questions in so far as possible with reference to the conditions existing when 
the petition is filed. Cf. Bailey v. Baker Ice Machine Co., 36 Sup. Ct. 50, 54; 
Acme Harvester Co. v. Beekman Lumber Co., 222 U.S. 300, 307. Any other con- 
struction would involve the great practical difficulty of computing of percentages 
at the date of every transfer within the four months’ period. It would also lead 
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to inequality of distribution, thus violating one of the fundamental objects of 
the bankruptcy law. See Swarts v. Fourth National Bank, supra, 3; In re Leslie, 
119 Fed. 406, 410. See J. M. Olmstead, “Bankruptcy a Commercial Regu- 
lation,” 15 Harv. L. REv. 829, 834, 843. 


BANKRUPTCY — PROVABLE CLAIMS— CLAIMS UNDER EXEcuTORY Con- 
TRACTS. — A hotel entered into a five-year contract granting to a transfer 
company, in consideration of a certain: monthly sum, its exclusive baggage 
and livery privilege. Soon after, the transfer company was put into involun- 
tary bankruptcy, and the hotel now claims to prove for damages against the 
estate. Held, that proof of the claim be allowed. Central Trust Co. v. Chicago 
Auditorium Association, Sup. Ct. Off. Nos. 162, 174. 

For comment upon this case when it was before the Circuit Court of Appeals, 
see 27 Harv. L. REv. 469. It was there contended that if claims under execu- 
tory bilateral contracts are to be held provable on a satisfactory basis, it must 
be on the ground that contingent claims, if capable of liquidation, should be 
allowed proof under the present act. The Supreme Court, in affirming the 
decision of the Circuit Court of Appeals upon this point, goes solely upon the 
ground that proceedings, whether voluntary or involuntary, resulting in an 
adjudication of bankruptcy, are the equivalent of an anticipatory breach of 
an executory agreement, and that the claim for damages by reason of such a 
breach is founded’ upon a contract, within the meaning of § 63 a (4) of the 
Bankruptcy Act of 1898. 


BrLts AND Notes — DAMAGES — DEPRECIATION OF GERMAN MARKS FOR 
WHICH Brit oF EXCHANGE IS Drawn. — The defendant accepted bills of ex- 
change payable in marks at Leipzig, Germany. The payee brings an action 
in New York on the bills. Held, that the recovery should be of a sum sufficient 
to have purchased the named sum of marks as depreciated at the time of 
default. Gross v. Mendel, 157 N. Y. Supp. 357 (App. Div.). - 

Intrinsic differences of money value, whether due to differences in standard 
or to excessive paper issues, should of course be taken account of in fixing the 
amount to be recovered on a debt due in foreign currency. Bissell v. Hey- 
ward, 96 U.S. 580; Comstock v. Smith, 20 Mich. 338. And it is now tolerably 
clear that when the debt is due abroad, the loss or gain of exchange should also 
be taken into account, at least when a bill of exchange is the foundation of the 
action. Scott v. Bevan, 2 B. & Ad. 78. See Grant v. Healey, 3 Sumner (U. S. 
Circ. Ct.) 523, 524; Weed v. Miller, 1 McLean (U. S. Circ. Ct.) 423. Contra, 
Chumasero v. Gilbert, 24 Ill. 651. Cf. Adams v. Cordis, 25 Mass. 260. Accord- 
ingly, the current rate of exchange, which expresses the resultant of these 
factors, is properly applied to determine the sum due. It remains to choose 
between the rate at the time of default and at the time of trial. That choice de- 
pends in theory on the decision of a question that has divided the masters of 
the law of contracts. If, on default, a right to damages is substituted for the 
debt, the principal case is correct, since it gives the creditor a sum which would 
exactly purchase the named sum of marks when they were due. Bissell v. 
Heyward, supra. However, if the debt continues and it is that which is recov- 
ered, the rate of exchange at the time of trial would seem to be determinative. 
Taan v. Le Gaux, 1 Yeates (Pa.) 204; Lee v. Wilcocks, 5 Serg. & Rawle (Pa.) 
48. See Hawes v. Woodcock, 26 Wis. 629, 635. It might not be unreasonable 
to allow the plaintiff to recover on the rate most favorable to him within a 
reasonable time after the default, on an analogy to what is done on the conver- 
sion of pledged stocks, for he might have had to borrow or draw reéxchange 
to cover his necessities at any time within that period. Cf. Dimock v. United 
States National Bank, 55 N. J. L. 296, 25 Atl. 926. 















































































































































874 HARVARD LAW REVIEW 


Brtts AND NoTES — DEFENSES — NEGLIGENCE OF THE DRAWER OF A 
CHECK AS A DEFENSE TO THE DRAWEE BANK. — The president of.a corpora- 
tion left checks, blank except for his signature, with the manager to be used 
during his absence as the necessities of business demanded. Two of the checks, 
which were carelessly left exposed, were taken by a business caller and cashed 
by the drawee bank. The first check exhausted the corporation’s deposit, but 
the bank cashed the second, notwithstanding, and reimbursed itself from a 
subsequent deposit. The corporation now sues to recover its deposits. Held, 
that it may not recover either. S. S. Allen Grocery Co. v. Bank of Buchanan 
County, 182 S. W. 777 (Kansas City Court of Appeals). 

In general, no liability exists on an incomplete instrument which was not 
delivered. Nor does the passing of an instrument from one officer of a corporate 
maker to another constitute delivery, since the instrument then never leaves 
the possession of the corporation. But because a bank is bound to pay the 
checks of its depositors, it is generally held that a depositor is under a duty of 
care not to impose liability on the bank through incomplete instruments. See 
Scholfield v. Earl of Londebourgh, [1896] A. C. 514, 538; Linick v. Nutting & 
Co., 140 App. Div. 265, 267, 125 N. Y. Supp. 93, 96. Contra, Greenfield Sav- 
ings Bank v. Stowell, 123 Mass. 196, 201; Marshall v. Colonial Bank, [1906] 
A.C. 559. See Beven, “Young v. Grote,” 23 LAw Quart. REv. 390. The same 
duty exists in the civil law. See 4 Pornter, CONTRAT DE CHANGE, ed. Beignet, 
516. A violation of this duty is stated by some courts to support a liability in 
tort. See Kepitigalla Rubber Estates v. National Bank of India, [1909] 2 K. B. 
toro. In others, it is treated as estopping the depositor from denying the 
validity of the instrument. Trust Co. America v. Conklin, 65 Misc. 1, 119 N. Y. 
Supp. 367; cf. 23 Harv. L. Rev. 306. And the leaving of incomplete checks 
in an exposed place, as in the principal case, has been held sufficient negligence 
to bar a recovery from the bank. Snodgrass v. Sweetser, 15 Ind. App. 682. 
See 2 Bottes, LAw oF BANKING, 589. As to the overdraft, however, it seems 
that the plaintiff should recover, for the duty of care is ended since the bank is 
no longer under an obligation to pay. Troike v. Cook, etc. Bank, 127 Ill. App. 
413; Henderson v. U. S. National Bank, 59 Neb. 280, 80 N. W. 898. However, 
if it was customary for the bank to cash the overdrafts of a depositor, it is argu- 
able that the existence of this custom should impose on the depositor the same 
obligations as when the bank pays his checks under a legal duty. 


CHAMPERTY AND MAINTENANCE— CONTRACT FOR PROPORTIONATE CON- 
TINGENT FEE— RECOVERY ON QuANTUM Meruir.— The plaintiff, an attorney, 
contracted to bring a suit for the defendant for which his compensation was to 
be a percentage of the amount recovered. The suit was compromised while pend- 
ing. The plaintiff now sues for compensation. Held, that he may recover on 
a quantum meruit for the services rendered. City of Rochester v. Campbell, 111 
N. E. 420 (Ind.). 

In most American jurisdictions, although not in Indiana, a provision for a 
contingent fee does not make a contract void for champerty. See WILLISTON’sS 
WALD’s POLLOCK ON CONTRACTS, 3 ed., 451, note; Scobey v. Ross, 13 Ind. 117. 
And even in jurisdictions where such a contract is held void, recovery in quasi- 
contract for the services rendered has often been allowed. Holloway v. Lowe, 
1 Ala. 246; Husbands v. Cook, 24 Ky. L. Rep. 1320, 71 S. W. 508; French v. 
Cunningham, 149 Ind. 632, 49 N. E. 797; of. Rust v. Larue, 4 Litt. (Ky.) 411. 
Whether champerty should avoid a contract is a disputable question of public 
policy. But clearly a jurisdiction which has gone on record against champerty 
can find no justification in allowing a quantum meruit. ‘This anomalous recovery 
has sometimes been based upon a distinction drawn between services illegal in 
themselves and services, otherwise lawful, that are to be compensated for in an 
illegal way. Cf. Gammons v. Johnson, 69 Minn. 488, 72 N. W. 563, with Gam- 
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mons v. Johnson, 76 Minn. 76, 78 N. W. 1035. However, with champertous con- 
tracts it is not the mere payment of money, but rather the performance of services 
with such contingent compensation in view which is of doubtful policy. Further, 
to allow such recovery in quasi-contract would tend to encourage the formation 
of champertous contracts, as the attorney then has nothing to lose and everything 
togain. See Roller v. Murray, 112 Va. 780, 787, 72 S. E. 665,687. Wherefore the 
jurisdictions which strongly disapprove of champerty have refused recovery in 
quantum meruit as well as on the contract. Buéler v. Legro, 62 N.H. 350; Mazu- 
reau v. Morgan, 25 La. Ann. 281; Ackert v. Barker, 131 Mass. 436. See KEENER, 
Quasi-CoNnTRACTS, 262; Brooks, “‘Champerty and Maintenance in the United 
States,” 3 Va. L. REV. 421, 422. 


ConFLict oF LAWS — JURISDICTION OVER ToRTS TO FOREIGN REALTY — 
WHETHER STATUTE CONFERRING JURISDICTION IS RETROACTIVE. — The plain- 
tiff brought suit in New York for the burning of his mill in Kansas in 1882. At 
the time of the alleged injury, no action could be brought in New York for an 
injury to foreign realty; but a statute passed in 1913 permitted such a. suit. 
(New York Cope or Civit Procepure, § 9824.) The defendant demurred 
to the complaint, on the ground that the statute should not be construed as 
retroactive, since it created a new substantive right. Held, that the demurrer 
be sustained. Jacobus v. Colgate, 54 N. Y. L. J. 2033 (Ct. of App. N. Y.) 

It is a generally accepted rule of the conflict of laws that a right created by the 
appropriate law exists as a fact and will be recognized everywhere. See King v. 
Sarria, 69 N. Y. 24, 31. See Dicey, Conriict oF Laws, 2 ed., 23. But any 
state may refuse to give a right of access to its courts, and so refuse to enforce the 
recognized right. See Dicey, ConFiict or Laws, 2 ed., 31. Before the statute, 
New York followed the anomalous common law rule and refused to enforce 
such rights when growing out of injuries to foreign realty. Brisbane v. Pennsyl- 
vania R. Co., 205 N. Y. 431, 98 N. E. 752; Dodge v. Colby, 108 N. Y. 445, 15 
N. E. 703. But, nevertheless, the courts of that state have recognized the exist- 
ence of the plaintiff’s right. Sentenis v. Ladew, 140 N. Y. 463, 35 N. E. 650. 
And there is no doubt that a right may exist without a remedy. For example, 
when a plaintiff under certain disabilities is not permitted to come into court, 
he may sue if the disability is removed by consent, or by legislative action, 
although his substantive rights remain unchanged. Bennett v. Bennett, 116 
N. Y. 584, 23 N. E. 17; Sims v. Sims, 79 N. J. L. 577, 76 Atl. 1063; Burdick v. 
Freeman, 120 N. Y. 420, 24 N. E. 949; cf. Gardner v. Thomas, 14 Johns. (N. Y.) 
134. Accordingly, the statute in the principal case did not create a new right 
of redress, but gave a remedy for a right already existing, though previously 
unenforceable. The general rule is that statutes operate prospectively only, 
unless a contrary intention clearly appears. Sherrill v. Christ Church, 121 N. Y. 
7o1, 25 N. E. 50. See 2 Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, 2 
ed., 642. But a statute which deals only with procedure, even though it sup- 
plies a remedy for a hitherto unenforceable right, or substitutes or adds a new 
remedy, applies primé facie to actions on accrued as well as on future rights. 
Fisher v. Hervey, 6 Colo. 16; Robinson v. Ferguson, 119 Iowa 325, 93 N. W. 350; 
Richardson v. Fletcher, 74 Vt. 417, 424, 52 Atl. 1064, 1067. See 2 LEwis’ 
SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., § 674. Thus the reasoning of 
the court in the principal case seems opposed to the theory of the conflict of 
laws and to the general rules of statutory construction. But it is possible that 
the particular circumstances surrounding this statute justified the court’s in- 
terpretation of the legislative intent. 


CONSTITUTIONAL LAw — OBLIGATION OF CONTRACTS — VALIDITY OF STAT- 
UTE RESERVING PoWER TO ALTER CONTRACTUAL RIGHTS THROUGH REPEAL 
or LecistaTion. A creditor filed a bill to enforce the statutory liability of 
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directors arising out of the contraction of excessive debts for the corporation. 
Before judgment a repeal of the statute terminated this liability. Section 327 of 
the California Political Code provides that any statute may be repealed at any 
time and that persons acting under a statute are deemed to have contemplated 
this power of repeal. Held, that the rights of the plaintiff under the statute 
payor mac even though the statute was remedial. Moss v. Smith, 155 Pac. 
go .). 

The remedial statutory liability of a director enters into a contract made with 
the corporation. Hargroves v. Chambers, 30 Ga. 580, 602. See Farr v. Briggs’ 
Estate,'72 Vt. 225, 232, 47 Atl. 793, 796; see 14 Harv. L. REv. 620; cf. Horner 
v. Henning, 93 U.S. 228, 232. And if the liability is unconditional, to alter it is 
to impair the obligation of the contract. Hawthorne v. Calef, 2 Wall. (U. S.) 
10; Von Hoffman v. City of Quincy, 4 Wall. (U. S.) 535.. But the liability is 
the product of the law creating the contract and subject to its limitations. See 
Pritchard v. Norton, 106 U.S. 124,129. Here the legislature has made it sub- 
ject to a condition subsequent. No doubt a legislature may impose some con- 
ditions upon contractual obligations. Thus in granting a charter it clearly may 
make its own contract subject to alterations at its pleasure. Greenwood v. 
Freight Co., 105 U. S.13. Again it may make all future obligations discharge- 
able upon a defined contingency, such as the bankruptcy of the obligor. Ogden 
v. Sasinders, 12 Wheat. (U.S.) 213. Whether it could go further and declare all 
contractual obligations to be conditional upon any future legislative action is 
another question. Fora suggestion of this possibility, see Marshall’s dissent 
in Ogden v. Saunders, supra, 339; ¢f. 29 Harv. L. Rev. 521. Perhaps such a 
complete reservation of control would be held a fraud upon the contract clause. 
And, as it would seem unreasonable to deprive persons of the right of contract- 
ing freely, it would probably be held contrary to the Fourteenth Amendment. 
But the statute in the principal case is open to no such objections. It can be 
no fraud on. the contract clause for a state to reserve control merely over what 
it reads into the contract of the parties, and the making conditional of a pro- 
spective statutory right is not a deprivation of a right but a mere qualification 
of a gratuity. 


- CONSTITUTIONAL LAW — WITNESSES — PRIVILEGE AGAINST SELF-CRIMINA- 
TION. — The defendant was indicted under a federal statute, which requires any- 
one keeping an alien woman for the purpose of prostitution to file an informing 
statement with the Commissioner of Immigration, and provides that no person 
shall be prosecuted “under any law of the United States” on account of anything 
truthfully reported in such statement (1913, Comp. St., § 8817). He demurred 
on the ground that the statute forces self-crimination under state laws and there- 
fore violates the Fifth Amendment to the federal constitution. Held, that 
the statute is unconstitutional. United States v. Lombardo, 228 Fed. 980. 

A privilege against self-crimination may be overridden only if a coextensive 
immunity against punishment is afforded. Counselman v. Hitchcock, 142 U. S. 
547, 564, 585. ‘The correctness of the principal case, then, depends upon the 
extent of the constitutional privilege. Clearly no privilege against self-crimi- 
nation exists when the danger of punishment is remotely contingent. The 
Queen v. Boyes, 1 B. & S. 311, 330. Professedly upon this principle, several 
cases have refused to extend the privilege to crimination under the laws of a 
foreign jurisdiction. Jack v. Kansas, 199 U. S. 372, 382; Brown v. Walker, 161 
U.S. 501, 608; State v. March, 1 Jones (N. C.) 526; King of the Two Sicilies 
v. Willcox, 7 State Trials (N. Ss.) 1049, 1068. Contra, United States v. McRae, 
L. R, 3 Ch. App. 79, 87. However, it-is submitted that the true principle un- 
derlying these decisions is that the privilege embraces only the criminal laws 
of the forum. See Hale v. Henkel, 201 U. S. 43, 68; 4 WIGMORE, EVIDENCE, 
§ 2258. For the foundation of the privilege is the danger of oppression by the 
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sovereign, and his sinister interest in the criminating effect of testimony ceases 
wher he does not punish for the act on which the testimony bears. Also 
there are grave practical objections to the existence of a privilege interfering 
with the rendition of justice, whose scope is determined by heterogeneous for- 
eign laws. See 4 WIGMORE, EVIDENCE, § 2258. Now as the criminal laws of 
the federal and state governments are entirely independent, this reasoning 
would restrict the federal privilege from extending to state, just as to foreign 
laws. Furthermore, the history of the Fifth Amendment shows clearly that its 
purpose is to protect the individual against the federal government only. See 
Barron v. Baltimore, 7 Peters (U. S.) 243. This purpose is fully effectuated 
when immunity from federal prosecution is granted. Hale v. Henkel, supra, 68. 
See 10 Harv. L. REv. 120, 121. Obviously, though, when federal courts are 
applying state law, crimination under state law should be the criterion of the 
privilege. United States v. Saline Bank, 1 Peters (U. S.) 100. 


CoRPORATIONS — INSOLVENCY OF CORPORATION — RIGHT OF TRUSTEE IN 
BANKRUPTCY TO RECOVER UNPAID BALANCE OF Stock IssvED AT A DISCOUNT. 
— A Minnesota corporation issued stock at ten per cent of its par value as fully 
paid up and non-assessable. Upon bankruptcy, its trustee seeks to recover 
from original holders of this stock the unpaid balance. Held, that he may not 
recover. Courtney v. Georger, 228 Fed. 859 (C. C. A., 2d Circ.) 

For discussion of this case, see NOTES, p. 854. 


CoRPORATIONS — STOCKHOLDER’S LiaBrtity— Girt oF Stock To Cor- 
PORATION. Many of the shareholders in a state bank donated a third of their 
shares to the bank, to sell and build up a surplus. The bank failed while much 
of this stock was unsold. The creditors seek to enforce the statutory double 
liability on the unsold stock against the donors. Held, that the donors are liable. 
Barth v. Pock, 155 Pac. 282 (Mont.) 

In many American jurisdictions the purchase by a corporation of its own 
stock is ulira vires. See 4 THomMPSON, CORPORATIONS, 2 ed., §§ 4075, 4076. 
Such is the uniform rule in England. Trevor v. Whitworth, 12 A. C. 409. In 
such jurisdictions, collateral attack, even if denied for some purposes, will be 
permitted, in order to avoid prejudice to the innocent creditors. See E. H. 
Warren, “ Executed Ulira Vires Transactions,” 23 Harv. L. REV. 495, 509. How- 
ever, if the stock has been resold by the corporation such protection of the cred- 
itor is unnecessary, as the depleted assets are then restored and the purchaser 
substituted to liability on the stock. Lantry v. Wallace, 182 U.S. 536; Alling v. 
Wenzel, 133 Ill. 264, 24 N. E. 551. Even if the purchase is not wlira vires, the 
courts should not permit such a purchase to injure the rights of creditors, and 
clearly would not as to existing creditors. Clapp v. Peterson, 104 Ill. 26. Some 
courts would refuse relief to subsequent creditors. Marvin v. Anderson, 111 
Wis. 387, 87 N. W. 226. For such a purchase is really a reduction of the capital 
stock, on the apparent amount of which existing and subsequent creditors are 
alike entitled to rely. See 1 MORAWETZ, PRIVATE CORPORATIONS, 2 ed., § 112. 
A gift of stock to a corporation, however, is different. If the stock is fully paid 
up, then no assets are destroyed, and there is no objection to acceptance by the 
corporation. Rivanna Navigation Co. v. Dawson, 3 Gratt. (Va.) 19; of. Lake 
Superior Iron Co. v. Drexel, go N. Y. 87, 93. But when the stockholders are 
subject to a statutory double liability or the shares are only partly paid up, a 
gift or release destroys the creditors’ security, and is a fraud on creditors as much 
as if assets were directly paid out. Bellerby v. Rowland, etc. Co., [1902] 2 Ch. 14. 
Especially is this so as the creditor, though the other shareholders are still liable 
on their own stock, cannot hold them on the statutory liability for the stock, 
held by the corporation, See Crawford v. Roney, 126 Ga. 763, 766, 55 S. E. 490, 
5013; cf. In re Republic Ins. Co., 3 Biss. (U. S. C. C.) 452. “ Accordingly the 
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attempt by a corporation to release unpaid stock assessments is subject to 
attack by creditors. Vick v. La Rochelle, 57 Miss. 602; Rider v. Morrison, 54 
Md. 429; cf. 23 Harv. L. Rev. 566. Hence the principal case seems correct 
in not releasing the shareholders, even though the transaction was intended for 
the benefit of the bank. Cf. Walters v. Porter, 3 Ga. App. 73, 59 S. E. 452; In re 
Reciprocity Bank, 22 N. Y. 9, 18. 


DEEps — ConDITIONS SUBSEQUENT — IMPOSSIBILITY OF PERFORMANCE. — 
A widow conveyed land to her son and his wife on their promise and on condi- 
tion that they maintain and care for her during her life, the deed to be nulland 
void if this condition was not complied with. On the death of one grantee and 
the incurable insanity of the other, the grantor sues for cancellation of the deed. 
pee, that the deed will be canceled. Huffman v. Rickets, 111 N. E. 322 (Ind. 

pp.). 

It was early laid down that an estate subject to a condition subsequent be- 
comes absolute if the contingency for divesting becomes impossible without 
fault of the grantee. See Co. Lit. 2064; Cromwel’s Case, 2 Coke’s Rep. 69, 79 6. 
However, the hostility of the courts to conditions subsequent has led them to 
expand this principle even to cases where the condition is not one for divesting, 
but a contingency on which the grantee may keep the estate. In re Bird, 8 
Reports 326; In re Greenwood, [1903] 1 Ch. 749. See 6 Kent, Com. 130; 
Kates, CONDITIONAL AND FUTURE INTERESTS IN ILLINOIS, § 277. But in thus 
relieving an innocent grantee from a forfeiture which he was helpless to prevent, 
a court should not go beyond cases where the purpose of the condition has been 
substantially accomplished, as when a merely collateral desire of the grantor be- 
comes impossible. Cf. Lynch v. Melton, 150 N. C. 595, 64S. E. 497. With con- 
ditions of support there is no difficulty if the beneficiary dies, though in the 
lifetime of the testator, as the contingency of divesting cannot happen. Parker 
v. Parker, 123 Mass. 584; Morse v. Hayden, 82 Me. 227, 19 Atl. 443. But 
when the person to furnish support dies, the performance of the contingency on 
which the grantee may keep the estate becomes impossible, for the personal 
attention of the grantee is generally contemplated and therefore his successor 
cannot perform in his place. See Glocke v. Glocke, 113 Wis. 303, 312, 89 N. W. 
118, 121; cf. Richards v. Merrill, 13 Pick. (Mass.) 405, 408. On the ground 
of this impossibility, the weight of authority would probably hold the condi- 
tion excused. Merrill v. Emery, 10 Pick. (Mass.) 507; cf. Anderson v. Gaines, 
156 Mo. 664, 57 S. W. 726; Collett v. Collett, 35 Beav. 312. And it is doubtful 
whether the maintenance would constitute a charge on the land. Richards v. 
Merrill, supra. See 3 Pomeroy, Equity Jurispr. 1246 n. Other courts, look- 
ing at the hardship on the widow who would thus be deprived of both the 
support and the land, have rightfully refused to relieve against the forfeiture 
provided in the deed, and have restored the land to her. Cromwel’s Case, 
supra. See Cross v. Carson, 8 Blackf. (Ind.) 138, 139. However, it is possible 
that where, as in the principal case, there is both a covenant and a condition, 
the deed will be construed as if containing a covenant only. See Hoyt v. Kim- 
ball, 49 N. H. 322, 326. Contra, Glocke v. Glocke, supra; Cree v. Sherfy, 138 
Ind. 354, 37 N. E. 787. But even if so construed, it is disputed whether equity 
will grant rescission and restore the land. Bruer v. Bruer, 109 Minn. 260, 123 
N. W. 813; Bishop v. Aldrich, 48 Wis. 619, 4 N. W. 775. Contra, Stebbins v. 
Petty, 209 Ill. 291, 70 N. E. 673; Anderson v. Gaines, supra. 


Estates Tar. — Unusuat Form or Estate Tam SpectaALt.— Land was 
devised to a man “‘and the heirs of his body (other than A., his eldest son),” with 
remainders over. Held, that the devisee took a valid estate tail special, from 
which A. was excluded. Elliot v. Elliot, [1916] 1 I. R. 30 (Ch. Div.). 

The several kinds of estates tail enumerated in the Statute De Donis are not 
exhaustive, but only examples. See Co. Lit. 24 a; Crutse’s DicEst, v. 1, Tit. 
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2, Ch. 1, § 22; CHatzis, REAL Property, 3 ed., 288. However, besides the 
estate tail general, only two classes of tails have become established in property 
law: an estate limited to the issue of the donee by a particular spouse, and one 
limited according to the sex of the issue. See CHALLIS, REAL PROPERTY, 3 ed., 
290, 295. But other forms have been suggested. The court relied on a case of 
a gift tothe heirs of the body of a man in posterum procreandis, where the 
eldest son was excluded. Anonymous, 3 Leon, 87. But there the youngest 
son took as purchaser. See 2 Preston, EstaTES, 450, 451. Coke mentions 
without comment a gift to a man and his heirs begotten by his son, as a tail 
special, which passes over a degree. See Co. Lit. 20 }; 2 Preston, Estates, 
392, 421. Andit is said there may be a tail to a man and the heirs of his body 
being Protestants. See 2 PRESTON, ESTATES, 362, 445. If those suggestions are 
sound, there is no stopping place. The donor of any estate confined to the 
issue of the donee may classify and discriminate between the issue as his fancy 
dictates; and the descent must follow the lines marked out, until the entail is 
barred. But there is a policy against the creation of novel estates. See 
Johnson v. Whiton, 159 Mass. 424, 426, 34 N. E. 542; Co. Lir. 27 b; 1 
PRESTON, ESTATES, 472. And it seems more in accord with the present ten- 
dency of property law to allow only the established classes of estates tail. 


ESTOPPEL 1v Pals — WHAT ACTS WILL Estop — FAImLurE OF ASSIGNEE OF 
WRITTEN CONTRACT TO TAKE THE WRITING FROM AssiGNor. — The obligee 
‘of a written contract assigned his rights under the contract but retained the 
written instrument. The assignee notified the obligor of the assignment. 
Later an agent of the obligee presented the writing to the obligor and repre- 
sented that there had been a reassignment. The obligor paid the agent. The 
assignee now sues on the contract. Held, that he is estopped to deny the va- 
lidity of the payment. Phelps v. Linnan, 156 N. W. 294 (Ia.) 

A person may be estopped not only to deny his own misrepresentation, but 
also in some cases to deny those he has enabled others to make. See Ewart, 
EstopreL, 19. Thus if a specialty, even though non-negotiable, is delivered 
to a third person who represents that he has authority to deal with it, the 
owner will be estopped to deny this authority against a person who has acted 
in reliance thereon. Combes v. Chandler, 33 Ohio St.178; Moore v. Metropolitan 
National Bank, 55 N. Y. 41. But some courts do not raise an estoppel unless 
the instrument is such as by business custom passes freely. Scollans v. Rol- 
lins, 173 Mass. 275, 53 N. E. 863. And certainly the bailment of a chattel will 
never in itself create an estoppel. McMahon v. Sloan, 12 Pa. 229; Ciannone v. 
Fleetwood, 93 Ga. 491, 21 S. E. 76; Baker v. Taylor, 54 Minn. 71, 55 N. W. 823. 
The reason for these distinctions rests in the fundamental nature of the estoppel, 
the creation of which is dependent upon the deceptiveness of the situation and 
the fault of its creator, as opposed to the general policy of protecting property 
rights. Thus while the nature of chattels is such that possession is hardly 
more indicative of ownership than of bailment, the possession of a specialty, 
since the instrument is ordinarily of value only as proof of property rights, is 
a very strong indication of authority to pass title. A written contract presents 
a situation lying between those two extremes. For while possession is not a 
prerequisite to its enforcement, yet it is of no value except as evidence of rights 
therein. In the principal case, however, the assignee did not create the ap- 
pearances by delivering the contract, but failed to prevent such appearances 
by neglecting to obtain the instrument. This however should not effect the 
creation of an estoppel, for given a sufficiently deceptive appearance, a duty 
should arise of affirmative, as well as negative action. See 18 Harv. L. REv. 140. 


EVIDENCE — DOCUMENTS — SECONDARY EVIDENCE: NOTICE TO ACCUSED TO 
Propuce PrivitEGeD Documents. — In a trial upon a charge of embezzle- 
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ment the prosecuting attorney stated in open court that a notice to produce 
an incriminating document had been served on the defendant, and asked the 
defendant if he had the paper in his possession. The court directed the jury 
to disregard the question and the statements. Held, that the admission of the 
evidence was error but was cured by the direction of the trial court. People v. 
Gibson, 55 N. Y. L. J. 573 (N. Y. Ct. of Appeals). 

This dictum follows that of McKnight v. United States, 115 Fed. 972, 976. 
The court noticed the severe condemnation of that case by Professor Wigmore, 
but refused to be influenced. See 3 WicMoRE, EvmENCE, § 2273, n. 3. For 
a criticism of the doctrine that a notice to produce documents in a criminal 
trial is in violation of the defendant’s privilege against incrimination, see 29 
Harv. L. Rev. 211. 


EVIDENCE — SUPPLEMENTING MEMORY — TESTIMONY OF BOOKKEEPER OF 
LARGE ESTABLISHMENT WHO HAS NO PERSONAL KNOWLEDGE OF Facts RE- 
CORDED. — To prove an account against the defendant, plaintiff introduced in 
evidence the testimony of his bookkeeper, employed in a large mercantile es- 
tablishment. The bookkeeper testified from his books, compiled from memo- 
randa furnished by clerks, in the regular course of business, who alone had first- 
hand knowledge of the facts recorded. The memoranda had been destroyed 
by fire and the identity of the clerks lost. Over objection, the bookkeeper was 
permitted to supplement his memory from the records in his books, although he 
had no personal knowledge of the facts there recorded. Held, that there was 
no error. Givens v. Pierson, 167 Ky. 574, 181 S. W. 324. 

For a discussion of the principles involved, see NoTES, p. 863. 


FOREIGN CORPORATIONS — SERVICE OF PROCESS — JURISDICTION OVER. 
CAUSE oF ACTION ARISING OUTSIDE THE STATE. — A foreign corporation doing 
business in the state appointed an agent to receive service of process, in accord- 
ance with state law. Service was made on this agent on a cause of action aris- 
ing outside the state. Held, that a personal judgment may be founded on such 
service. Bagdon v. Phila. & Reading Coal Co., 217 N. Y. 432. 

Last year the Supreme Court held that where there had been no express ap- 
pointment of an agent to receive process, it would be a denial of due process to 
extend the “implied” consent to a cause of action arising beyond the state. 
Simon v. Southern Ry., 236 U.S. 115. See 28 Harv. L. REv. 804. Jurisdiction 
in the absence of express appointment has generally been justified on the ground 
that doing business in the state indicates a real consent to all valid conditions, 
as to service, etc., contained in state statutes. St. Clair v. Cox, 106 U.S. 350, 
356. See BEALE, ForEIGN CorporATIONS, § 266. It was urged upon the 
court in the principal case that in accordance with this doctrine, actual and im- 
plied consent must be coextensive, and that hence the Simon case compelled 
the court to hold the service invalid even where there was an agent expressly 
appointed. The court met the dilemma by declaring that “implied consent” 
is not real, but is the creature of law, and subject to such limitations as the law 
imposes, whereas consent in the principal case was actual, and voluntary. A 
recent case in the federal district court has taken the same distinction. Smolik 
v. Phila. & Reading Coal Co., 222 Fed. 148. But see Fry v. Denver & R. G. R. 
Co., 226 Fed. 893. A person may consent, it seems, to any kind of service, 
for ¢ any purpose. Tharsis Sulphur Co. v. Société des Métauc, 58 L. J. Q. B. 435; 
Montgomery, Jones & Co. v. Liebenthal, [1898] 1 Q. B. 487 (C. A.). If, there- 
fore, consent in the principal case was voluntary, the reasoning of the court 
is irresistible. The power of the state to impose such a condition to the right 
of a foreign corporation to do business in the state is, however, doubtful, 
under the recent doctrine of “unconstitutional conditions.” Western Union 
Tel. Co. v. Kansas, 216 U.S. 1; Pullman Co. v. Kansas, 216 U.S. 56. See 
Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 83. 
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HusBAND AND WIFE—ANTENUPTIAL AGREEMENT — CONSTRUCTION — 
FAILURE OF CONSIDERATION. — Under an antenuptial agreement made in New 
York, where the parties were domiciled, the intended wife, in case she kept her 
promise to marry, was to be left certain securities by the husband’s will. Sev- 
eral years after the marriage she left him, obtained a divorce in Missouri on a 
ground not recognized in New York, and remarried. When her former husband 
died, he bequeathed the securities to a third party. The wife claims them under 
the antenuptial agreement. Held, that she is not entitled to them. New Jersey 
Title Guaranty & Trust Co. v. Parker, 96 Atl. 574 (N. J.) 

Marriage or a promise to marry is a valuable consideration. Smith v. Allen, 
5 Allen (Mass.) 454; Magniac v. Thompson, 7 Peters (U. S.) 348, 393. Anda 
promise for valuable consideration to make a specific testamentary disposition 
will be enforced by imposing a trust upon persons claiming undvr the deceased 
promisor. Rivers v. Executors of Thomas Rivers, 3 Desauss. (S. C.) 190; Emery 
v. Darling, 50 Oh. St. 160, 33 N.E. 715. See Synge v. Synge, [1894] 1 Q. B. 466, 
470,471. But where the essential equivalent demanded in return for the promise 
is not received, there is a failure of consideration, and the promise becomes un- 
enforceable. Cf. Rice v. Goddard, 14 Pick. (Mass.) 293; Jones v. Buffum, 50 Ill. 
277. Now, it is arguable that the equivalent demanded in the principal case 
was the continuance of the marriage relation, at least until dissolved on some 
ground authorized by the law of New York. See York v. Ferner, 59 Ia. 487, 
489; Barclay v. Waring, 58 Ga. 86, 93. But even so, as entering the marital 
relationship is so substantial a part of the contemplated consideration in these 
contracts, it is doubtful whether a subsequent separation, especially after 
several years, is a sufficiently essential failure to render the agreement unen- 
forceable. Thus it is generally held that neither misconduct after the marriage 
nor subsequent divorce will prevent the guilty party from enforcing an ante- 
nuptial agreement or enable the injured party to set aside a marriage settle- 
ment. Moore v. Moore, 1 Atk. 272; Fitzgerald v. Chapman, 1 Ch. Div. 563; 
Evans v. Carrington, 2 De G. F. & J. 481; of. Smith v. Allen, supra. Contra, 
York v. Ferner, \supra. This is the more clearly correct if entering into the 
marriage relation is the only consideration contemplated. See Moayon v. 
Moayon, 114 Ky. 855, 871, 872, 72 S. W. 33, 37. Such would seem to be 
the reasonable construction of the agreement in the principal case. Again if 
both parties know that the marriage may be invalid, even invalidity does 
not cause a failure of consideration. Ogden v. McHugh, 167 Mass. 276, 45 
N. E. 731. 


ItteGAL Contracts — Pusiic PoLticy — AGREEMENT TO SUE IN CERTAIN 
Courts ONLY. — A contract between a domestic and a foreign corporation con- 
tained a stipulation that no action should be maintainable against the latter 
except in certain courts of the foreign state. The domestic corporation now sues 
in the courts of its own state. Held, that the stipulation is invalid. Nashua 
River Paper Co. v. Hammermill Paper Co., 111 N. E. 678 (Mass.). 

The invalidity of agreements seeking wholly to deprive any sovereign of juris- 
diction is settled by an almost unbroken line of authority. Ins. Co. v. Morse, 20 
Wall. (U. S.) 445. See 1 Pacr, Contracts, § 347. Cf. United States, etc. Co. v. 
Trinidad, etc. Co., 222 Fed. 1006, 1007. Since the underlying policy is the in- 
sistence of the sovereign upon its right ultimately to determine disputes in its 
courts, a partial limitation upon that right, if reasonable, has not been held 
objectionable. So, a contract shortening the period of limitations is valid. 
Fullam v. New York Union Ins. Co., 7 Gray (Mass.) 61; Northwestern Ins. 
Co. v. Phenix Oil, etc. Co., 31 Pa. 448. Contra, French v. Lafayette Ins. Co., § 
McLean (U. S.) 461. Similarly a contract limiting the right of appeal is sus- 
tained. Hostetter’s Appeal, 92 Pa. 132. See Stedeker v. Bernard, 93 N. Y. 580, 
591. But a limitation of action to certain counties of a state has been held un- 
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reasonable. Savage v. Savings Ass’n, 45 W. Va. 275, 31S. E. 991; Nutev. Hamil- 
ton Mut. Ins. Co.,6 Gray (Mass.) 174. But cf. Greve v. Aetna Live Stock Ins. 
Co., 81 Hun 28, 30 N. Y. Supp. 668. Clearly this principle renders general 
arbitration agreements ineffectual to oust the courts of jurisdiction, however 
unfortunate it may be to discourage the settlement of disputes out of court. 
See 1 Pace, Contracts, § 348. But where the contract calls for performance of 
a duty to be fixed by arbitration, the clause is valid, as arbitration is then a con- 
dition precedent to any cause of action at all. Hamilton v. Ins. Co., 136 U.S. 
242. See A. C. Burnham, “Arbitration as a Condition Precedent,” 11 Harv. 
L. Rev. 234. Mere words, however, will not make it a condition precedent when 
the arbitration serves not to define the duty but to determine its infringement. 
See Meacham v. Jamestown, F. & C. R. Co., 211 N. Y. 346, 352, 105 N. E. 
653, 655. In Massachusetts, the doctrine of Nute v. Hamilton Mut. Ins. 
Co., supra, invalidating territorial limitations on suit, had been seriously un- 
dermined. Mitienthal v. Mascagni, 183 Mass. 19, 66 N. E. 425; Daley v. 
People’s Bldg., etc. Ass’n, 178 Mass. 13, 59 N. E. 452. The present case, how- 
ever, brings Massachusetts once more into harmony with the generally 
accepted doctrine. 


INSURANCE — EMPLoyver’s LiaBitiry INSURANCE — LIABILITY OF INSURER 
BEFORE PAYMENT BY EMPLOYER. — An employer took out insurance against 
losses resulting from injuries to employees. In a suit defended by the insurance 
company the plaintiff recovered a judgment against the employer for death of 
her husband. As the employer was totally insolvent, the plaintiff took an 
assignment of the policy and now sues the company, admitting that the policy 
is for reimbursement only. Held, that she may recover. Davies v. Maryland 
Casualty Co., 154 Pac. 1116 (Wash.). 

When, as in the principal case, the policy is indisputably an agreement 
merely to reimburse the employer for losses actually suffered and not to exoner- 
ate him from liability, a payment by the employer is a condition precedent to 
a right of action on the policy which his insolvency makes impossible of perform- 
ance. Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395; Cushman v. 
Carbondale Fuel Co., 122 Iowa, 656, 98 N. W. 509. See Puget Sound Imp. Co. 
v. Frankfort Marine, etc. Co., 52 Wash. 124, 131, 100 Pac. 190, 193. A feeling 
of sympathy for the employee, however, has led to a tendency to construe the 
policy as one for exoneration, whenever possible. Thus, when the policy pro- 
vides that the insurer shall defend suits against the employer, express provisions 
that the policy is for reimbursement of actual loss have been held to apply only 
to liability incurred without suit, on the theory that such action is inconsist- 
ent with a mere agreement to reimburse. Sanders v. Frankfort, etc. Co., 72 
N.H. 485, 57 Atl. 655; cf. Campbell v. Maryland Casualty Co., 52 Ind. App. 228, 
97 N. E. 1026. But if, as in the principal case, the policy is construed as one for 
reimbursement only, it is difficult to see how the mere fact that the insurer at- 
tempts to protect his contingent liability by defending the suit can estop him 
from asserting the existence of this condition precedent. Carter v. Hina Life, 
etc. Co., 96 Kan. 275, 91 Pac. 178. A more difficult question arises when the 
employer is not totally insolvent, but is bankrupt and paying a dividend. Logi- 
cally, the employee should be given his dividend along with the other creditors, 
the amount paid to him should be collected from the insurance company, a 
dividend in this should be given to the employee, and this process of payment 
and collection continued indefinitely. Cf. Royal Bank of Scotland v. Commercial 
Bank of Scotland, 7 A. C. 366. But to perform this infinite series of transac- 
tions would be impossibly cumbersome, while to compute the result and assess 
compensation from the insurance company for all these sums at a single trans- 
action would involve the logical inconsistency of forcing indemnity at a time 
when the employer could not have paid the whole amount assessed. An Amer- 
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ican court, recognizing these difficulties, has applied a rule of thumb by which 
the employee may recover from the insurer as great a percentage of his judg- 
ment as is given to the other creditors out of the remaining assets of the em- 
ployer. Moses v. Traveller’s Ins. Co., 63 N. J. Eq. 260, 49 Atl. 720. See 18 
Harv. L. REv. 154; 59 CENT. L. Jour. 5. Since this involves no greater incon- 
sistency, and reaches practically the. same result, it seems preferable. 


INTERSTATE COMMERCE — DISCRIMINATION AGAINST SHIP BROKERS — Ex- 
CLUSIVE STORAGE FACILITIES ON A CARRIER’S WHARF. — A railroad, which, by 
owning a wharf connecting with ocean freight carriers was able to issue through 
bills of lading, granted the exclusive storage facilities on the wharf for “parcel” 
freight, to a ship broker, but gave equal facilities to all for “full-cargo” ship- 
ments. The plaintiff, another ship broker, sues to recover damages for this 
discrimination. Held, that he may not recover. Gulf, etc. R. Co. v. Budden- 
dorff, 70 So. 704 (Miss.). 

Despite the general statutory and common-law prohibitions against discrim- 
ination, public carriers have been allowed discretionary power in the assign- 
ments of certain of their facilities. Audenried v. Philadelphia & Reading R. 
Co., 68 Pa. St. 370. Thus the grant of exclusive carriage privileges at a station 
has been upheld by the courts. Donovan v. Pennsylvania Co., 199 U. S. 279, 
296; Ex parte Painter, 2 C. B. (N.S.) 702. And there is considerable authority 
sustaining a railroad in its assignment of exclusive privileges to an express 
company. Express Cases, 117 U.S. 1, 29; Allantic Express Co. v. Wilmington, 
etc. R. Co., 111 N. C. 463, 16 S. E. 393. These cases, however, rest in part on 
the ground that a railroad is a common carrier of freight and not of parcels sent 
under special supervision. See Sargent v. Boston & Lowell R. Co., 115 Mass. 
416, 422. The discrimination made in the principal case as to storage facilities 
for “parcel shipment” only, would seem to be within this reasoning. But the 
general current of authority is contrary to the argument of the Express Cases. 
Pickford v. Grand Junction R. Co., 10 M. & W. 399; McDuffee v. Portland & 
Rochester R. Co., 52 N. H. 430. It would seem as if the true basis of the 
Express Cases must be the public welfare balanced against individual dis- 
crimination. See Sandford v. Catawissa, etc. R. Co., 24 Pa. St. 378, 382. The 
extremes between which variation in the right of discrimination is possible 
seem to have one limit in the cases holding that competing carriers have 
no right to each other’s wharves. Weems v. People’s Steamboat Co., 214 U. S. 
345. The other limit is determined by the cases denying a carrier’s right 
to discriminate between patrons, even though one’s business is very large. 
Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 U. S. 
498. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION AcTs — CoNSCIOUS 
VIOLATION OF A STATUTE AS “WitFuL Misconpuct.” — An employee was 
killed by an accident in the course of and arising out of his business while driv- 
ing an automobile at an illegal rate of speed. The statute refuses compensa- 
tion if the “wilful misconduct” of the employee was a proximate cause of the 
accident (1911-1913 CALIFORNIA Laws, CONSOLIDATED SUPP., p. 1420). 
Compensation was awarded his widow. Held, that the award be set aside. 
(Caly” and Deposit Co. v. Industrial Accident Commission, 154 Pac. 834 
Cal.) 

In several of the United States recovery under the workmen’s compensation 
acts is refused if the accident is attributable to the “wilful misconduct” of the 
workman. See 1 BRADBURY’S WORKMAN’S COMPENSATION, 2 ed., 518. If the 
misconduct contemplated by these statutes is solely a wrong to the employer 
and his business, it is clear that the mere violation of a statute is not necessarily 
misconduct, as the employer might have acquiesced in the violation. See 
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George v. Glasgow Coal Co., [1909] A. C. 123, 129. But if it means negligence 
from the point of view of the state, the breach of a statute would, by the best 
authority, be conclusive. See E. R. Thayer, “Private Wrong and Public 
Action,” 27 Harv. L. REv. 317, 321-26. However, in either event, the sub- 
jective element of conscious wrong required by the word “wilful” is not neces- 
sarily present in every violation of a statute. See TERRY, ANGLO-AMERICAN 
Law, §§ 216-17. See contra, Dobson v. The United Collieries, 43 Scot. L. R. 
260, 264. For the fiction that everyone always knows the law is of no aid in a 
search for a subjective reality. But if the workman was aware of the statute 
and deliberately broke it without sufficient excuse from his employer, his act 
would necessarily be both “wilful” and “misconduct.” Cf. Great Western 
Power Co. v. Pillsbury, 149 Pac. 35 (Cal.) In the principal case, as such appear 
to have been the facts, the decision, under the California law, would seem to be 
correct. But the problem is further complicated by a question of degree in the 
various jurisdictions which limit the exception to “serious” as well as “wilful 
misconduct.” Nickerson’s Case, 218 Mass. 158, 105 N. E. 604; Casey v. Hum- 
phries, 6 B. W.C. C. 520; Mitchell v. Whitton, 44 Scot. L. R. 955; Johnson v. 
Marshall, etc. Co., [1906] A. C. 409. 


Porice Power — INTERESTS OF PuBLIC TASTE — BILLBOARD AND BUILDING 
REGULATIONS. — A statute empowered the Collector of Internal Revenue to 
remove “any sign, sign board or billboard, displayed or exposed to public view 
which is offensive to the sight or otherwise a nuisance.” Putt. Act No. 2339, 
§ 100, subsection 5. A bill was brought to enjoin the enforcement of this statute. 
Held, 19 it is constitutional. Churchill v. Rafferty, 14 Phil. Gaz. 383 (Phil. 
Sup. Ct.). 

An ordinance was passed forbidding the erection of unsightly extensions on 
residence streets without a permit. The plaintiff was refused a permit, and 
sues to have the decision reviewed. Held, that the ordinance is unconstitutional. 
Lavery v. Board of Commissioners, 96 Atl. 292 (N. J. Sup. Ct.). 

For a discussion of these cases, see NOTES, p. 860. 


Process — VALIDITY AND AMENDMENT — MIspIRECTION. — The defendant 
was properly served by the sheriff of his own county with process directed to 
the sheriff of another county. Held, that the process is voided by the mis- 
direction and cannot be amended so as to validate the judgment obtained on 
it. Caldwell v. Alexander Seed Co., 87S. E. 843 (Ga. App.). 

Some jurisdictions which hold that a defective direction invalidates process, 
have refused to allow any later amendment of the process return on the theory 
that since the original process is wholly void there is nothing to amend. An- 
thony v. Beebe, 7 Ark. 447; cf. Strauss Brothers v. Owens, 6 Ga. App. 415, 65 
S. E. 161. This reasoning, however, would apply with equal force to defective 
pleadings which, it is generally conceded, may be amended, unless the amend- 
ments would change the cause of action or the defense to the substantial in- 
jury of the party opposing it. See Pxizirms,.Cope PLeapine, §§ 312, 313. 
Now the substantial requirements of process are formal notice of the action to 
the defendant, by the proper authorities and in due time. Any other elements 
to a process must be purely matters of form. As such, therefore, they should 
clearly be open to amendment, and the majority of courts have so held. Parker 
v. Barker, 43 N. H. 35; Chadwick & Co. v. Divol, 12 Vt. 499. See Mitchell v. 
Long, 74 Ga. 94, 97; cf. 5 Parks, Ga. CopE (1914), § 5709. One court has 
even decided that there need be no amendment; a process though improperly 
directed to a sheriff was held valid and binding when served by a constable, or 
any officer to whom it might properly have been directed. Hagan v. Stuart, 
4 Ky. L. Rep. 834. 
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TrIAL — VERDICTS — AFFIDAVITS OF JuRORS TO SHOW “CHANCE” VER- 
picts. — An affidavit of nine jurors stated the following: The nine jurors were 
for the plaintiff and the others for the defendant. Differing on a proposition 
of law, they all agreed to ask for an additional instruction and to give their 
verdict according to the instruction. The instruction was favorable to the de- 
fendant, and a verdict was given for him. The nine would not have consented 
to this verdict but for the agreement. Held, that the affidavit may be received 
and that the verdict is invalid. Garden v. Moore, 156 N. W. 410 (Ia.). 

Where it is shown that the jurors made and acted on an agreement to deter- 
mine by chance the verdict or its amount, the verdict will be set aside. Houk v. 
Allen, 126 Ind. 568, 25 N. E. 897; Merseve v. Shine, 37 Ia. 253; City of Ottawa 
v. Gilliland, 63 Kan. 165, 65 Pac. 252. The objections to “chance” verdicts 
are that the agreement made bears no relation to the merits, and that the ju- 
rors feel precluded by the agreement from further consideration of the case. 
Where the jurors are divided because they differ as to a point of law, if they 
agree to follow, and do follow, the judge’s instruction on this point, only the 
second objection would apply. This objection in itself, it is submitted, is not 
a sufficient reason for the court to assume the danger incident to disturbing 
the verdict. But if, as the court assumed in the principal case, the agreement 
of the jurors is to follow an instruction irrelevant to their disagreement, the 
verdict is a true “chance” verdict. In most states, in the absence of a statute, 
affidavits of jurors are not admissible to show their own misconduct in rendering 
a verdict. McDonald, etc. v. Pless, 238 U. S. 264; Birmingham, etc. Co. v. 
Moore, 148 Ala. 115, 130, 42 So. 1024, 1029; Hull v. Larson, 14 Ariz. 492, 131 
Pac. 668. Such statutes, however, are not infrequent in the case of quotient 
verdicts, while some states, including Iowa, have obtained the same result by 
decision. Wright v. The Illinois, etc. Tel. Co., 20 Ia. 195; Elledge v. Todd, 1 
Humph. (Tenn.) 43. See DEErmnc, CopE Civ. Proc. CAL., § 657; Rem. & 
Ba. CopE (Wash.), § 399. 


Trusts — RIGHTS AND LIABILITIES OF THIRD PARTIES — RECOVERY AGAINST 
Trust ESTATES FOR SERVICES RENDERED THE TRUSTEE. — The beneficiaries 
of a trust estate brought a bill in equity for the removal of the trustee. The 
trustee, as such, engaged an attorney who successfully defended him. The at- 
torney now seeks to recover for his services in an action against the trustee in 
his representative capacity. Held, that he cannot recover. Jessup v. Smith, 
170 N. Y. App. Div. 60s. 

Except as expressly authorized by the instrument creating the trust, a trus- 
tee cannot give third persons with notice direct rights against the trust estate. 
See 2 Perry on Trusts, § 815 (6). However, in an accounting between the 
trustee and the cestui que trust, exoneration may be given the trustee for 
liabilities incurred under contracts which were proper, though not authorized. 
This right to exoneration, being an equitable asset of the trustee, may be 
reached by a bill against the trustee and cestui que trust. Fairland v. Percy, 
L.R. 3 P. & D. 217; Laible v. Ferry, 32 N. J. Eq. 791. See Merchants’ Nat. Bank 
v. Weeks, 53 Vt. 115. But such remedy is secondary, and contingent upon the 
failure of the creditor’s primary right against the trustee as an individual; for 
the adjudication of rights between the trustee and cestui que trust should come 
in their regular accounting, and not at the behest of any creditor. See L. D. 
Brandeis, “Liability of Trust Estates on Contracts made for their Benefit,” 
15 Am. L. REv. 449, 457. A few cases hold that there is a direct right against 
the trust estate founded on unjust enrichment, when the trustee is insolvent 
and the derivative right through him is valueless because of claims of the estate 
against him. Manderson’s Appeal, 113 Pa. St. 631, 6 Atl. 893; Courier-Journal 
Job Printing Co. v. Columbia Fire Ins. Co., 54 S. W. 966 (Ky.) See A. W. Scott, 
“Liabilities in the Administration of Trusts,” 28 Harv. L. REv. 725, 740. In 
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the principal case it did not appear that the estate had been enriched or that the 
creditor’s primary right against the trustee as an individual would fail in any 
respect. The denial of a right against the trust estate on either ground was 
therefore proper. 


Torts — LIABILITY OF A MAKER OR VENDOR OF A CHATTEL TO A THIRD 
Person InyJURED BY ITS Use — LIABILITY For INJuRY RESULTING FROM A 
DEFECTIVE AUTOMOBILE WHEEL. — The defendant, an automobile manufac- 
turer, sold a car with a defective wheel toa dealer. The defendant did not make 
the wheel, but was negligent in inspecting it. The dealer resold to the plaintiff, 
who was injured as a result of the defect. For this injury, the plaintiff sues. 
Held, that he may recover. McPherson v. Buick Motor Co., 54 N. Y. L. J. 
2339 (N. Y. Ct. of Appeals). 

For a discussion of the principles involved, see NOTES, p. 866. 


Torts — WitFuL INTERFERENCE WITH PLAINTIFF’S BUSINESS — JusTI- 
FICATION — CHuRCH INTERDICT AGAINST NEWSPAPER. — The defendants, 
bishops of the Roman Catholic Church, published in a pastoral letter an in- 
terdict against the plaintiff’s newspaper. The paper was condemned as 
“greatly injurious to the Catholic Faith and discipline,” and all Catholics 
were forbidden to read, keep, or subscribe thereto, upon pain of committing 
sacrilege. The plaintiff now sues for damage to his business. Held, that he 
cannot recover. Kuryer Pub. Co. v. Messmer, 156 N. W. 948 (Wis.). 

In dealing with the modern questions involved in the interference with trade 
relations, there is a growing tendency to approach the problem from the premise 
that all harm intentionally caused by active conduct is actionable unless 
justified. Walker v. Cronin, 107 Mass. 555, 562; Tutile v. Buck, 107 Minn. 
145, 149, 119 N. W. 946, 947. See Pottock, Torts, 8 ed., 21. But there seems 
to be no well-settled legal principle as to what constitutes a justification. See 
Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077. Inan effort to find a general 
rule, the courts have attempted to apply various formule. See Allen v. Flood, 
[1898] A. C. 1; Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 N. W. 1119. Per- 
haps the most rational of these justifies the intentional injury only if incidental 
to a legitimate business endeavor. National Protective Ass’n v. Cumming, 170 
N. Y. 315, 63 N. E. 369; Keeble v. Hickeringill, 11 Mod. 74; Quinn v. Leathen, 
[1901] A. C. 495. But what is “legitimate” and “incidental”? It seems 
preferable to determine whether or not the interference is actionable primarily 
by the relative social utility of the success of the defendant’s purpose on the 
one hand and the injury to the plaintiff’s lawful business on the other, and 
not upon an attempt to justify, to interpret, or to apply such uncertain terms 
as “unmixed malice,” “unlawful motive,” or “conspiracy.” Tutile v. Buck, 
supra. See O. W. Holmes, “ Privilege, Malice and Intent,” 8 Harv. L. REv. 1, 8. 
The principal case presents essentially the same problem, and should be decided 
upon the same considerations; the public policy against judicial interference 
with essentially church matters should weigh in the balance. There is 
perhaps an analogy in the privilege accorded to church communication in the 
law of libel. See 29 Harv. L. REv. 561. 
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BOOK REVIEWS 


THe LAW OF ARCHITECTURE AND BUILDING: A CONSIDERATION OF THE Mv- 
TUAL RicHts, Duties AND LIABILITIES OF ARCHITECT, OWNER AND Con- 
TRACTOR, WITH APPENDICES AND Forms. By Clinton H. Blake, Jr. New 
York: The William T. Comstock Co. pp. xxxviii, 314. 


The subtitle of this work better defines its purpose, since it treats of a rela- 
tively narrow field, as the respective rights, one against another, of the archi- 
tect, contractor, and owner. 

The reviewer’s function is conceived, first, to enumerate informally the 
principal features, and then to comment fairly upon its avowed purpose, the 
methods of accomplishment or its failure to do so. 

The book is divided into three principal parts: 

I. The status of the architect toward the owner. 
II. Relations of owner with contractor. 

III. Liens. 

In Part I, the principal chapters are: the “ Architect as an Agent,” which is 
well handled; the “ Compensation of the Architect,” — certainly a matter of 
vital interest to him and carefully covered; and the “ Duties and Liabilities of 
the Architect.”” These are the most prominent chapters of the book, and receive 
from twenty to twenty-five pages each. 

As between the owner and contractor, the general relation receives sixteen 
pages, with chief attention given to builder’s compensation, architect’s cer- 
tificate, and damages. These seem reasonably well covered, but the requisites 
of a construction contract, seemingly a natural foundation to the whole book, 
receives but four pages. Another chapter, however, of seven articles, gives 
eleven pages to the terms and operation of the building contract. Here, the 
principle of arbitration, extras, suspension, liquidated damages, and right 
of owner to complete are the topics treated, apparently well in the main. The 
part devoted to liens comprises forty pages, and has greater thoroughness than 
any other single topic, covering in turn liens of architect, of contractor, and 
sub-contractor. The text proper closes with five pages of meaty advice to the 
architect upon legal difficulties, summarizing to a certain extent the foregoing 
topics of the book. 

Nearly a hundred pages are then given to various appendices. The full 
opinions in certain cases are cited, and occupy thirty pages. The merit of this 
is not obvious, since the lawyer could readily read the original -reports — while 
the layman would be about equally at sea after reading them as before. Being 
only four in number, the variety of points covered is very limited. 

Thirty-four pages are given to Standard Documents, referring to the uni- 
form or standard form of agreement and setting out in full the general con- 
ditions of an architectural contract as adopted by the American Institute of 
Architects. The reviewer feels that this is an especially valuable piece of ma- 
terial, but is not so sure that it properly belongs in a text purporting to declare 
the Jaw covering the architect and builder. The same remarks apply to the 
Schedule of Minimum Charges, the next appendix. Twenty pages then set out 
various Legal Forms commonly useful in building operations. There is also 
a well-arranged index. 

The success of writing is to be measured by its purpose. Here the purpose 
is said to be (1) to help architects keep out of legal troubles, and (2) to make 
a compilation of architectural law useful to attorneys. From the special in- 
troduction by an architect, the aim first stated seems to be the leading one. 
The author must then state technical matters in a non-technical way for the 
layman. Failing to write intelligently for him, then the layman must still go 
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to the attorney — the book has failed to serve him. He should have gone to 
the attorney in the first place. 

From the viewpoint of several years’ experience in trying to teach certain 
elementary legal principles to engineering students both correctly and promptly 
—an incident of which was the production of a textbook for that purpose — 
the reviewer doubts whether the author has as fully accomplished his first pur- 
pose as he doubtless has the second. 

His book seems written by one trained in the “case system” of learning law. 
This method studies at first hand frequently elaborate and complex cases, often 
bringing in many extraneous facts and legal factors. After a strong diet of 
close cases, which have in fact taxed the minds of eminent jurists (and are 
chosen for that reason), the student is supposed to formulate the principles 
illustrated. In this strenuous task most students are hopeless failures — hunt- 
ers afield not knowing what game they are in quest of. 

Those not intellectual giants need first a clear-cut statement of legal prin- 
ciples or rules in the abstract, with some argument for the reason and necessity 
for such principles. These later are clothed by the narration of actual events, 
such as befell in a real case. This is the “textbook system ”’ — an easier path 
to the heights of legal knowledge. 

These facts probably explain why much material in this book is not in a form 
more readily comprehensible to the lay reader, such as an engineer or archi- 
tect. The author rather commonly states his principle last, if at all, and then 
frequently not comprehensively. He gives numerous details of decided cases, 
but does not string them together upon a cord of reasons, narrative, or con- 
nected criticism, which, however, the layman must chiefly rely upon if he is to 
grasp them clearly and in proper perspective. Nor does he commonly explain 
technical legal phrases when used. 

True, his legal friends will not need any of this, but the architects are prob- 
ye: not so fortunate. They will see something, but “as through a glass, 

y. 

Similarly the style evidences another fact worthy of at least passing 
comment. 

Lawyers perforce spend countless hours poring over the language of perhaps 
poorly educated and frequently centuries-dead jurists. If time was money, 
great judges gave no evidence of it in their ponderous and obscurely written 
opinions. Unfortunately for us, many modern lawyers succumb to this per- 
nicious influence, tending toward involved and obscure expression. The lawyer 
becomes immune to this style, yet indeed his readers must suffer later. So 
here, sentences close to two hundred words in length are not uncommon, but 
they do mot assist the layman to follow the thought — in fact they frequently 
obscure it, and the ideas are easily lost sight of before the end is reached. 

In conclusion: The author has made a praiseworthy effort. It might have 
been more fruitful if in harmony with the criticisms made. On the whole, 
attorneys will probably find it of greater usefulness than practicing architects. 

James IRWIN TUCKER. - 





Tue Princretes oF Equity. By Edmund H. T. Snell. London: Stevens and 
Haynes Law Publishers. 1915. pp. xli, 579. 


It is unfortunate that this admirable treatise on equity jurisprudence, now 
in its seventeenth edition, is not better known to American students and prac- 
titioners of law. Although strictly an English textbook in that only English 
cases are cited, the cases are well selected and carefully confined to those de- 
cisions in which the great principles of equity jurisprudence have been developed 
and enlarged. The expression is clear and direct, showing the accuracy of 
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thought of a true scholar, very different from the haphazard style which char- 
acterizes so many of our American text-writers. Confined to less than 600 
pages, its breadth of scope is made possible only by its conciseness of expres- 
sion. There is included, as well as the more strictly equitable field of trusts, 
specific performance, injunction and accident and mistake, such subjects as 
the administration of assets, conversion and reconversion, election, the rights 
of married women, infants and lunatics, mortgages, suretyship and partnership. 
Much of the discussion turns upon interests in real property, as, for instance, 
the theory of trusts is based largely upon the law underlying marriage settle- 
ments. In fact, the book contains much of interest to the student of property 
law. The principles of equitable conversion and reconversion are well stated. 
Conversion may occur only in four instances: (1) where realty becomes partner- 
ship property, (2) under an order of court, (3) under a trust with a direction 
to sell or purchase, and (4) under a contract to sell or purchase. In the last 
instance, only if specific performance is possible will there be a conversion. 
“A contract does not operate to convert the property unless it is one of which 
specific performance would be ordered.” The author accepts the doctrine of 
Townley v. Bedwell, 14 Ves. 590, however, as law, but rightly considers it anoma- 
lous, for it is said: “If, however, the option is not exercised until after the 
lessor’s death, on principle the lessor’s interest ought to be treated as realty, for 
there was, at the moment of his death, no contract of which specific performance 
would be ordered.” An interesting distinction is taken in the case where 
realty is given by will to trustees upon trust to sell and divide the proceeds 
between A. and B. equally, and A. dies in the testator’s lifetime and there is a 
lapse of the gift to him, but B. outlives the testator; and where the gift is by 
deed instead of by will. Now if there is a total failure of the objects for which 
conversion was directed, no conversion takes place, since there is “‘ no one who 
can insist on its character being altered.” But the rule apparently does not 
work the other way, certainly as regards gifts by will, for in the above case, 
although B. could insist upon the conversion, yet it was decided in Ackroyd v. 
Smithson, t Bro. C. C. 503, that the property goes to the testator’s heir at law 
and not to his next of kin. This principle is based upon the apparent intent of 
the testator, for if A. could not take there was no intention that the proceeds go 
to the testator’s next of kin. Yet if “the testator’s heir dies before receiving 
his share of the proceeds of sale, his share will be treated as part of his per- 
sonalty, whether the trustees of the will have sold the realty in his lifetime or 
not, for the failure of the objects of conversion being partial only, the trustees 
are under an enforceable duty to sell, and the property is therefore converted 
into personalty, and the persons claiming the heir’s realty have no equity to 
reconvert it, being merely volunteers.” Where the gift is by deed, however, 
with a direction to sell and convey, and there is a partial failure, the property 
will revert to the settlor in its converted form. The test would seem to be, 
therefore, whether there is anyone who can demand that the character of the 
property be altered. 

It is interesting to note that the author considers the twelve maxims of 
equity are based substantially on two: “Equity will not suffer a wrong to be 
without a remedy” and “Equity acts in personam.” He hints at a common 
confusion of thought, by warning us that this last maxim should not be con- 
strued as determinative of the nature of an equitable right, for “this highly 
important maxim is descriptive of the procedure of equity” only. It is an im- 
portant distinction to keep in mind when considering such problems as whether 
the right of a cestui qui trust against the trustee is a right in rem or im personam. 
Unquestionably the cestuc must proceed against the person of the trustee, but 
the more recent and sounder view would seem to be that the cestwé’s interest is 
an equitable interest in the trust res itself. In the discussion of the maxim 
“Where the equities are equal, the first in time shall prevail,”’ the English doc- 
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trine of prior equities is followed to its logical conclusion. Hence, on the sale 
of an equitable interest subject to a mortgage, the equitable mortgagee is said 
to prevail over the transferee of the res for value without notice. The reason 
given is that in equity the doctrine of tortious conveyances does not apply, 
hence the mortgagor can convey no more than he has. Unfortunately the 
right of a beneficiary under an equitable trust as against the transferee for 
value without notice is not discussed. It would seem that on the same reason- 
ing as in the case of an equitable mortgagee, the beneficiary should prevail if 
his interest be considered a property right in the trust res itself, although it 
might well be argued that equity should follow the law in protecting a pur- 
chaser for value without notice. 

On the whole, the book is worth a careful study. Well indexed, well written, 
with a good selection of cases and statutes, it gives the reader a comprehensive 
idea of those principles of law underlying our equity jurisprudence. 

M. B. ANGELL. 





FEDERAL TRADE COMMISSION MANUAL. By Richard S. Harvey and Ernest 
W. Bradford. Washington: John Byrne & Co. 1916. pp. xxii, 457. 
FEDERAL TRADE Commission, Its NATURE AND Powers. By John M. Harlan 

and Lewis W. McCandless. Chicago, Callaghan & Co. 1916. pp. vi, 183. 


The constitutional status of the Federal Trade Commission, the scope and 
limits of its powers and duties, and the meaning of the new anti-trust legisla- 
tion which it is called upon to administer, have as yet received almost no ju- 
dicial definition. A few cases in which the Clayton Act was involved have been 
reported. But the juristic development of the administrative and substantive 
provisions of the legislation of 1914, a development corresponding to that which 
followed the establishment of the Interstate Commerce Commission, lies in 
the future. For the present, lawyers must look to the text of the Federal Trade 
Commission Act and Clayton Act, and to the large background of decisions 
under the Sherman Law, the Interstate Commerce Act, and at common law 
for an understanding of the scope of the new legislation. 

For this purpose the book of Messrs. Harvey and Bradford is a valuable aid. 
To a thorough analysis of the structure and details of the statutes is added a 
comprehensive review of the common law of unfair trade and monopoly, a 
historical sketch of the Sherman Law and its judicial interpretation, and an 
examination of the specific prohibitions contained in the Clayton Act, in the 
light of existing decisions. The relation of the statutes to patent and copyright 
law, to the law of trade marks and unfair competition, and to the struggle of 
labor and capital is adequately treated. Since industrial legislation is no 
longer framed abstractly in a legal vacuum, the authors have wisely extended 
their discussion beyond the strictly legal phases to the economic and social 
background on which the statutes are projected. A series of appendices con- 
tains in convenient form texts of the Trade Commission and Anti-trust acts, 
the Commission’s Rules of Practice, the report of the Senate Committee on 
Interstate Commerce, on anti-trust legislation, and extracts from the ensuing 
debates in Congress. 

Messrs. Harlan and McCandless ‘have covered a narrower field, but in a no 
less useful manner. The book is designed as a guide to the general structure 
and theory of the statutes, rather than as a detailed reference manual. The 
underlying thesis of the authors is twofold: (1) The substantive provisions of 
the Clayton and Trade Commission Act do no more than re-énact the Sher- 
man Law, as interpreted by the courts. The “rule of reason” is embodied in 
the Clayton Act by provisos extending the specific prohibitions only to trans- 
actions which “substantially lessen competition” or “tend to create a mo- 
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nopoly.” It may be implied in the general purpose of the Trade Commission 
Law, prohibiting “unfair methods of competition,” for the law was designed to 
strike at practices which were injurious to the public, and not to merely private 
wrongs. This is indicated by the provision that the Commission shall insti- 
tute proceedings only where it is “in the interests of the public.” (2) The 
administrative provisions of the laws are not designed to make the Commission 
a judicial tribunal, but to give it merely administrative functions; and the 
provision authorizing review of its proceedings by the Circuit Court of Appeals 
does not devolve on that body appellate jurisdiction, but gives it original ju- 
risdiction over the controversy, the Commission being the complainant. These 
two theses are clearly developed and forcibly maintained. 
G. C. HENDERSON. 





CASES ON THE LAw oF Pusiic Service. By C.K. Burdick. Boston: Little, 
Brown & Company. 10916. pp. xiii, 544. 


The present-day law school case book marks a reversion to type. Its origi- 
nal prototype was compiled solely as a shop tool for the law school. Then 
followed a generation of case books approximating treatises in their scope and 
elaborateness of detail. Such works as Gray’s Cases on Property, Ames’s 
Cases on Bills and Notes, and Thayer’s Cases on Evidence are much more than 
mere skeletons upon which to hang law courses. In the present generation, 
however, the case book has again become the mere superstructure for the course. 
As a consequence, it has become the fashion for every law instructor who has 
reached the age of pedagogical puberty to compile his own case book adapted 
to the purposes of his own course. The result is regrettable although perhaps 
inevitable. For the practitioner, who in these busy days must have his law 
predigested, the case book is useless. To the student the substantial, thorough- 
going volumes of Gray and Ames represent too great a capital outlay too soon 
“scrapped.” Moreover, the idea that case books must be kept abreast of the 
rising tide of judicial decisions and the shifting sands of the curriculum has 
also tended to destroy the incentive to more permanent works. Yet, strangely 
enough, Ames’s Cases on Bills and Notes, Ames’s Cases on Partnership, and 
Thayer’s Cases on Evidence have seen service in the Harvard Law School for 
thirty-five, twenty-nine, and sixteen years respectively without substantial 
revision, and their age has not seriously impaired their usefulness. While the 
old saw about leading horses to water still holds good, it is also true that many 
a man will eat what is put before him when he would never think of asking 
for it. May it not be a false economy to cut the cloth to fit the course too 
closely? Might it not be worth while, by furnishing him with a case book 
which will serve as a full historical guide to its particular field of law rather 
than as mere analytical outline, to tempt the student to stray from the narrow 
alleys of the classroom into the more secluded and less traveled lanes of the 
law? There are those who still believe it is worth while: witness Wigmore’s 
Cases on Torts. 

Doubtless the law of public utilities, or public service, as Professor Burdick 
calls it, is in need of less historical elaboration than some other branches of the 
law, but one cannot conceive of its development being adequately traced in a 
selection of cases compressed within less than five hundred pages. An inspec- 
tion of the index of Professor Burdick’s new case book, which, by the way, like 
most case-book indexes, is entirely inadequate, reveals the secret. The lia- 
bility of the public utility for injuries to the person or property of its patron 
in the course of the undertaking 1s entirely omitted, probably because the sub- 
ject is regarded as adequately treated in the course on Torts. This stamps 
the book as of the present generation of case books (better, perhaps, “course 
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books”’), and it is only fair to test it by the standard of such books. So 
regarded, it seems to be a carefully and conveniently arranged selection of 
cases, adequately annotated and up-to-date. The arrangement is not greatly 
different from that usually pursued in courses on the subject. The first 86 
pages are devoted to the bases of public-service duties, the next 130 pages 
to the obligations to render service and the right to make rules for such 
service. Then follow nearly 200 pages of cases on rates and discrimination. 
Finally there are nearly 100 pages of cases on the duty to furnish adequate 
facilities and the right to withdraw from the service. The book also contains 
the texts of the Act to Regulate Commerce and the Elkins Act. As the work- 
ing basis for a course on public utilities the book fulfills its purpose well enough. 
C. A, McLain. 


Vicarious Lianmity. ByT.Baty: Oxford: Clarendon Press. 1916. pp. 244. 


' The subtitle describes this book as “a short history of the liability of em- 
ployers, principals, partners, associations, and trade union members, with a 
chapter on the laws of Scotland and foreign states.” Obviously the bringing 
together of these diverse but allied topics is well worth while. The book is 
indeed an interesting one. Its interest is not diminished by its being not 
written, it would seem, from the merely historical point of view, but rather 
with a disputatious purpose. The preface frankly indicates the character of 
the book by saying: “The present-day discussion of the question of the liability 
of Trade Unions is hampered by the constant and unwarranted implication 
that liability on the part of principals for the wrongful acts of those who are 
employed by them is a sort of natural law. . . . The society member’s asserted 
liability is only an illogical inference from that of shareholders; the sharehol- 
der’s liability is only a variety of the liability of the partner; the partner’s 
liability is only qua principal, and began in 1833; the principal’s liability is 
only qua master; and the master’s liability is based on a tissue of misappre- 
hensions and began in 1692.” This polemical flavor persists throughout the 
book and with honesty puts the reader on his guard for unconscious excesses 
of emphasis. The author’s enthusiasm for making out his case brings results 
which, though perhaps misleading for beginners, in no way injure a reader of 
experience. Thus he complains that in Jones v. Hart, 2 Salk. 441, 1 Ld. Raym. 
738, Holt 642, Holt, C. J., by way of dictum “clearly lays down the modern 
principle, which thus rests on the precarious foundation of an obiter dictum in a 
nisi prius case’”’; and this may sound serious enough to the beginner, who may 
think that the proper metaphor for law is a building upon a foundation, whereas 
in truth a more useful metaphor is a stream — a river — not to be spoken of 
disrespectfully because it began in a small spring. Again, Y. B. Trin. 44 Edw. 
III 20, pl. 16, is cited by the author as proving that “the taking of unlawful 
toll at a mill by a servant could not prejudice the master”; whereas the ac- 
tion was brought not against the master but against the servant, and the serv- 
ant defended himself under the master’s right to take toll, and the statement 
by Thorpe, C. J., that an action would not lie against the master was un- 
doubtedly a dictum, whether right or wrong. Still again, Bush v. Steinman, 
1 B. & P. 404, certainly a grotesque distortion of respondeat superior, is dis- 
cussed without any indication that it was distinctly discredited by Reedie v. 
London & Northwestern Railway Co., 4 Exch. 244. Finally, it is certainly a 
misfortune that such an interesting work should have as its basic conception 
the doctrine that law either ‘should never have grown at all, or at least 
should have ceased to grow in or before 1692. Yet all these comments, and 
more, should not tend to conceal the fact that here is a book of great interest 
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to any one who wishes to find the old familiar cases, and new ones also, ‘dis- 
cussed in a lively way. Thus no one would wish to miss the searching dis- 
cussion of a servant’s “authority” to commit wrongs (Chapter V), or of the 
ambiguous expression “scope of employment” (Chapter VII), or of the ethical 
justifications for respondeat superior (Chapter VIII). 

EUGENE WAMBAUGH. 


YEAR Books or Epwarp II. Volume XI, 5 Edward II (1311-12). Edited by 
William Craddock Bolland, being the volume for the year 1915 of the 
publications of the Selden Society. London: Bernard Quaritch. tors. 
pp. xlix, 257. 


In this volume Mr. Bolland has a less picturesque subject matter than in 
his ‘‘ Eyre of Kent”; the cases are mostly real actions, the learning is obsolete, 
the facts undramatic. What does it interest us, whether by essoining himself 
the lord estopped himself from claiming a villain, or whether the King or 
the Archbishop of Dublin could present to a Deanery, or whether the Abbot 
of Holland could have his writ of mesne? We cannot get as excited as Beres- 
ford, C. J., about a point of pleading on a writ of replevin of cattle. Mr. Bol- 
land himself appears to regard this as a rather uninteresting volume; his in- 
troduction is not in his best vein. There is nothing about it to make us forget 
that our own time will be past before the Selden Society gets through with 
Edward II; and of Richard II but one year has been printed. (And the re- 
viewer for one is grateful for this publication, maugre its faults; life is evidently 
too short to wait for perfection, and get so little.) Should not the Selden So- 
ciety take note of the fact that the noble historic impulse which led to the for- 
mation of the society is in danger of death from inanition? Give us more 
such noble volumes, such fruitful discussions, cases so full of life as those the 
society gave us in its earlier years, and we may hope for a new birth of his- 
torical scholarship in the younger men. Starve us on vapidity, or on driblets, 
and we shall all join the social justiciaries. 

But there is no need of despair over this volume. Read aright, it is the Epic 
of Beresford. That lusty conservative fills each page with some expression of 
his vigorous mind. “At what time,” he asks, “was the view granted in a writ 
of intrusion? In the time of the Antichrist? . . . This is a new writ, and a truly 
wonderful writ,” he observes. ‘Never will I uphold this writ.” An agreement 
drawn by a soldier is brought before him. ‘ Men-at-arms are clever hands,” 
he allows, “‘at making a mess of work of this sort.” He is alive to his duty as 
professor of law, teaching the apprentices in the Crib. “One thing I tell you 
for the learning of the young men that be about us,” — and he bettered his 
promise by telling two things. He could make a pun or a jest barely verging 
on the delicate; he could illustrate a point by an anecdote of Roger de Heugham 
and the unjust judges; he could make over a statute to correspond with the 
unexpressed intention of the legislator. 

If all the unpublished Year Books were published we might not be vastly 
enlightened legally; but we should be wondrous wise as to the life of the Eng- 
lish people, and we should know pretty well a number of strong, racy personali- 
ties who sat on the bench and molded our law for us. They would be worth 
knowing. J. H. BEALE. 


RicHTs AND Duties oF Neutrats. By Daniel Chauncey Brewer. New 
York: G. P. Putnam’s Sons. 1916. pp. ix, 1-248. 


This small volume consists largely of papers prepared for the Army and 
Navy Journal since the outbreak of the present war. It is not, therefore, to 
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be expected that the book should be in substance or form a legal treatise. 
References to decided cases and other authorities are few in number. 

In so far, however, as the avowed purpose of the book is to draw attention 
to_ issues which might involve the nation in war, it well serves that purpose, 
for it discusses many subjects of great importance, involving the relations of 
belligerents and neutrals, such as the sinking of merchant ships, blockade in 
the sense which it bore before the present war and in the sense in which it is 
now being often employed, belligerent use of neutral flag, and the plotting of 
belligerent agents in neutral territory. All these are discussed in an interest- 
ing manner. 

While the author insists that for the good of the world it is desirable and 
necessary that neutral rights should be defined and enforced, he is persuaded 
that that result can never be accomplished unless neutral nations are prepared 
to assert their rights and to enforce the assertion to the extent of joining in 
battle in vindication of the principles to which they are committed (p. 248). 
But though a champion of neutral rights, he is not a mere partisan, for he says 
the neutral must acquire the habit of putting itself in the place of the nation 
at war and seek to understand the difficulties it is trying to overcome — its 
motives — and the arguments by which it has convinced itself of the propriety 
of its action (p. 69). 

The statement (p. 222) that Sir Walter Scott decided The Boedes Lust, 5 C. 
Rob. 245, is probably to be ascribed to the compositor. 

Jens I. WESTENGARD. 





THE SETTLEMENT OF EsTATEs IN MassacuuseEtts. By Guy Newhall. Boston: 
G. A. Jackson. 1915. pp. xxxi, 339. 


The main part of this admirable little book deals with the powers ail duties 
of executors and administrators in Massachusetts. We know of no clearer short 
account of these matters than is here given. A lawyer or layman who wishes 
to put an estate through the Massachusetts probate court will be helped at 
every step by this simple yet thorough guide. No attempt is made to cite 
more than the principal cases, but all the statutory references are given. Yet 
the book is not like many other manuals dealing with a particular jurisdiction, 
— a mere stringing together of paraphrased statutory sections. The problem 
that the deceased’s representative must meet is stated, the way out explained, 
illustrations put to give life to the abstract principle, and finatiy the statutory 
reference cited. The latter part of the book deals very briefly with the making 
and revocation of wills, the duties of trustees, guardians, and conservators, 
and the settlement of estates of absentees. Every probate practitioner in the 
state will have use for Mr. Newhall’s book. And the student of testamentary 
law in any part of the country will be helped by this short practical statement 
of the modern law of decedents’ estates in one of the leading jurisdictions. 





Tue Grottus Society. PROBLEMS OF THE WAR. Volume 1, pp. 104. London: 
Sweet & Maxwell. 10916. 


This volume contains a series of papers read before the Grotius Society, a 
society formed since the war to discuss questions of international law. The 
papers, intended as they are merely to promote discussion, are not exhaustive. 
They are interesting in suggesting some of the difficult problems developed in 
the present war. Considerable impartiality isshown. For instance, Sir Graham 
Bower condemns the treatment of the imprisoned submarine officers and 
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men by the English government. The so-called English blockade of Germany 
also comes in for some criticism; in fact Sir John Macdonell implies its only 
justification is that doctrine of necessity which is subject to such general con- 
demnation. Such comments are of particular interest in view of recent diplo- 
matic developments. A. I. HENDERSON. 


Tue Gist oF REAL Property Law. By Harold G. Aron. New York: Writers 
Publishing Company. pp. xiii, 268. 


A History oF CONTINENTAL CrimINAL Law. By Carl Ludwig von Bar. 
Translated by Thomas S. Bell and others. The Continental Legal His- 
tory Series. Published under the Auspices of the Association of Ameri- 
a ae Schools. Boston: Little, Brown, and Company. 10916. 
pp. lvi, 561. 


A TREATISE ON THE CONFLICT OF LAws, OR PRIVATE INTERNATIONAL LAw. 


By Joseph Henry Beale. Volume 1, part 1. Cambridge: Harvard 
University Press. 1916. pp. lxxx, 189. 


An ANALYSIS OF THE SEVENTEENTH EDITION OF SNELL’S PRINCIPLES OF 


Equity. By E. E. Blyth. Eleventh Edition. London: Stevens & 
Haynes. 1916. pp. xx, 250. 


CRIMINALITY AND Economic ConpiTions. By William Adrian Bonger. 
Translated by Henry P. Horton. The Modern Criminal Science Series. 
Published under the Auspices of the American Institute of Criminal Law 
and Criminology. Boston: Little, Brown, and Company. 1916. 
pp. xxxi, 706. 


Tue Inpicrments Act, 1915. (5 & 6 George V, cap. 90.) Edited by Herman 
Cohen. With an Introduction by Sir Harry B. Poland. London: Ste- 
vens & Haynes. 1916. pp. 52. 


American Pustic HEALTH Protection. By Henry Bixby Hemenway. 
Indianapolis: The Bobbs-Merrill Company. pp. 283. 


ESSENTIALS OF VETERINARY Law. By Henry Bixby Hemenway. Chicago: 
T. H. Flood and Company. 1916. pp. Xiv, 319. 


THe BRIEF, WITH SELECTIONS FOR BRIEFING. By Carroll Lewis Maxcy. 
Boston: Houghton Mifflin Company. pp. 332. 


Tue Law AND THE Practice or MunicrpaL Home Rute. By Howard Lee 
McBain. New York: Columbia University Press. 1916. pp. xviii, 724. 


Mopern Lecat Puttosopuy Serres. Volume VII. Modern French Legal 
Philosophy. By A. Fouillée, J. Charmont, L. Duguit, and R. Demogue. 
Translated by Mrs. Franklin W. Scott and Joseph P. Chamberlain. 
Boston: The Boston Book Company. 1916. pp. 66, 578. 


ABRAHAM LINCOLN, THE LAWYER-STATESMAN. By John T. Richards. Boston 
and New York: Houghton Mifflin Company. 1916. pp. vii, 260. 


Trusts, Poors, AND CorPorATIONS. Edited with an introduction by William 
Z. Ripley. Revised Edition. Boston: Ginn and Company. pp. xxxiv, 
872. 
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SELDEN Society. Volume XXXI. Year Books of Edward II. Volume XI. 
5 Edward II, A.D. 1311-1312. By William Craddock Bolland. London: 
Bernard Quaritch. 1915. pp. xlix, 281. 


British INCOMES AND PROPERTY: THE APPLICATION OF OFFICIAL STATISTICS 
To Economic Prosiems. By J. C. Stamp. London: P. S. King & 
Son, Ltd. 1916. pp. xv, 537. 


SHIPPERS AND CARRIERS OF INTERSTATE AND INTRASTATE FREIGHT. By Edgar 
Watkins. Atlanta: The Harrison Company. 1916. pp. cxvi, 1057. 
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letter may bea dangerous thing or a great, power- 
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that men who take letters for granted, so to 
speak; who take little or no pride in them, find 
small incentive to use Old Hampshire Bond. 
Users of Old Hampshire Bond, the standard paper 
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A Directory of Case-Books 


Advertisements of Case- Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, t»2 rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 











Administrative Law, Cases on, American Case-Book Series. By Ernest Freund, Professor of Law, 
University of Chicago. 681 pp., 1 vol., price $4.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Parts I-III 
in one volume, pp. 341. Price, $2.50 met. Harvard University Press, Cambridge, Mass. 

Agency (including Master and Servant), Caseson. By Eugene Wambaugh, Langdell Professor of Law in 
Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiii, 1061; cloth, 
$5.00 net. In use at Harvard, Columbia, Western Reserve, Creighton, George Washington, Tulane, 
Denver, Northwestern, Chicago, Cincinnati, Stanford, North Dakota, Louisiana, Oklahoma, Texas, Cali- 
fornia, Utah, Missouri, lowa, Wisconsin, Illinois, Boston, Boston Y. M. C. A. Law School, Minnesota, 
Montana, Idaho, and lowa. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, 
late Professor of Law in Cornell University. Second edition. 1907. pp. xvii, 837; 352 cases, 8vo, 
buckram, $4.50 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency, Cases on, American Case-Book Series. By E. C. Goddard, Professor of Law, University of 
Michigan. 890 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 
American Case-Book Series. A series of one-volume case-books prepared by prominent legal educators 
for class use in law schools, covering the following subjects: Administrative Law (Freund), Agency, Bills 
and Notes (Smith and Moore), Carriers (Green), Contracts (Terry), Corporations (Richards), Constitu- 
tional Law (Hall), Criminal Law (Mikell), Criminal Procedure (Mikell), Common-Law Pleading (Whittier), 
Conflict of Laws (Lorenzen), Damages (Mechem & Gilbert), Domestic Relations (Kales), Equity (Boke), 
Evidence (Irvine), International Law (Scott), Insurance (Vance), Partnership (Gilmore), Real Property 
(Kirchwey), Public Corporations (Rogers), Quasi-Contracts (Thurston), Sales (Woodward), Suretyship 
(Hening), Torts (Hepburn), Trusts (Kenneson), Wills, and Administration (Costigan). West Publishing 

Co., St. Paul, Minnesota, Publishers. 

Analysis, Cases for. By Eugene Wambaugh, Professor in the Law Department of Harvard University. 
To supplement ‘* The Study of Cases." pp. x, 549; crown 8vo, buckram, $3.00 nef. Little, Brown, & 
Co., Publishers. 

Bailments, Carriers and Public Callings, Caseson. By Hugh E. Willis, Dean of Southwestern University 
Law School. Little, Brown, & Co., Boston, Mass. 1913. 1 vol., 8vo, buckram, 1200 pp., $4.00. 
Leading cases, showing historical development and fundamental principles. Notes, Annotations, Abridg- 
ments, Remedies, Table of Cases and Index, In use at Creighton, Marquette, Montana, New Jersey, 
Ohio State, Southwestern, Texas, Vanderbilt, Wisconsin, Yale, etc. 

ptcy, Cases on the Law of. By Samuel Williston, Weld Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. In use in Harvard, 
Columbia, Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities. Harvard Uni- 
versity Press, Cambridge, Mass. 1915. 648 pp. Price, $5.00 net. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill 
Moore, Professors of Law, University of Wisconsin. 756 pp., 1 vol., price $4.50, buckram binding. West 
Publishing Co., St. Paul, Minn, 

Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. A reprint of the work originally published in 1881. With Table of Subjects, 
Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, half calf, 
$9.00 net. Harvard University Press, Cambridge, Mass. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University 
Law School. Second edition, revised by Frank Leslie Simpson. pp. xiv, 511; 146 cases, SvO, $3.50 met. 
Little, Brown, & Co., Publishers. 

Carriers, Cases on the Law of Bail:nents and. By Emlin McClain, Judge of the lowa Supreme Court. 
New Third Edition, enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $5.00 met. Little Brown, & Co., 
Publishers. 

Carriers, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard University, Cam- 
bridge. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 634, half sheep, $4.00 ae. In 
use in the following schools: Harvard, University of Chicago, University of Texas, University of Cin- 
cinnati, Fordham, Tulane University, New Jersey Law School, University of Montana, and Yale. 
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Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois, 614 pp., 1 volume, price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Carriers, Caseson. By Hugh E. Willis. See ‘* Bailments, Carriers and Public Callings.” 

Code Pleading, Select Caseson. Being a Selection of the best Authorities on the New Procedure in Plead- 
ing. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker, Voorhis & Co., New 
York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 

Common Law, Readings on the History and System of the Common Law. By Roscoe Pound, Story 
Professor of Law in Harvard University. Second Edition, 1913. The Boston Book Company, Boston, 
Mass. 1vol. Price $6.00, buckram binding. In use in Harvard and other law schools. 

Conflict of Laws, A Selection of Cases on. With Notes and Summary. By Joseph H. Beale, Royall 
Professor of Law in Harvard University. Harvard University Press, Cambridge, Mass. Vol. 1, 8vo, 
pp. xviii, 489; Vol. II, pp. xv, 548; Vol. III, pp. xviii, 548. Price, half sheep, $10.00 wet. In use in 
the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland Stanford, Jr., North 
Dakota, New York University, University of Indiana, University of California, University of Montana, 
Yale. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to 
give to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of 
Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 848. Price, 
cloth, $5.00 net. In use in the following law schools: Boston University, Creighton University, Uni- 
versity of Missouri, Tulane University, Western Reserve, University of lowa, Fordham, University of 
Wisconsin, University of South Carolina, University of Pennsylvania, University of California. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, 
University of Wisconsin. 750 pages, 1 volume, price, $4.50, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Constitutional Law, Cases om. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 1297; 
296 cases, Second Ed., 8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law in Harvard Uni- 
versity. Harvard University Press, Cambridge, Mass., 1915. Pp. xxxi, 1068. Bound in four books, 

Cloth, cut flush, $1.25 each. (Book I, Introductory Topics; Book II, The Contract Clause, Ex Post 
Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; Book IV, 
State and National Taxation, Money, the Commerce Clause.) 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean University 
of Chicago Law School. 1420 pages, 1 vol., price, $5.50, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of 
Law in Harvard University. 2 vols., pp. xv, 728, and iv, 682; 450 cases, 8vo, $10.00 ne, Little, Brown, 
& Co., Publishers. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University, One 
Volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Select Cases on the Law of. Edited and annotated by Clarence D. Ashley, LL.D., Dean of 
the New York University Law School. 1 vol., 956 pp., buckram, $5.00. Leslie J. Tompkins, publisher, 
32 Waverly Place, New York City. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, 685 pages; price, half calf, $4.00 
net. In use in the following schools: Harvard, Yale, University of Illinois, Creighton, State University 
of lowa, University of Missouri, Cornell, West Virginia University, University of California, University 
of Idaho, University of Wisconsin, University of Texas, Chicago, Vanderbilt, University of Montana. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 177 cases, 
8vo, buckram, $4.00 net. Little, Brown, & Co., Publishers. 

Corporations, Private, A Selection of Cases on the Law of. By Ex-Judge William A. Keener, late Dean 
of Columbia University College of Law. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, 
PP. xxv, 1.975; law canvas, $8.00 net. In use as a text-book at Columbia University, Buffalo Law School, 
and other law schools. 

Corporations, Private, A Selection of Cases on the Law of. By Leslie J. Tompkins, Professor of Law 
and Secretary of the New York University Law School. Publishers, Baker, Voorhis & Co., New York. 
1 vol., 8vo, 1,162 pp.; law canvas, $6.00 net. 

Corporations, Caseson. By Edward H. Warren, Story Professor of Law in Harvard University. 667 pp., 
with an appendix of corporate forms. $5.00. 

A Second Edition is in preparation, which will be published in 1916. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean University of 
Wisconsin Law School. 860 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 
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Criminal Law, Caseson. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
edition. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xvi, 1107. Price, cloth, $5.00 
net. In use as a text-book at the following law schools: Harvard, Columbia, New York University, 
Cornell, Leland Stanford, Jr., Indiana, Cincinnati, Illinois, Hastings, California Maine, North Dakota, 
Chicago, Denver, Northwestern, Missouri, Nebraska, Highland Park, Richmond, Fordham, Creighton, 
University of Washington, University of Wisconsin, Tulane, University of Oklahoma, University of Utah, 
Y. M. C. A. Law School, Boston, Spokane, Ohio, lowa, Washburn, Vanderbilt, Univ. of Montana, Idaho. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania. 610 pp., 1 vol., price, $4.00, buckram binding. ‘Together with abridged edition 
of Mikeli’s Cases on Criminal Procedure, both books bound in one volume, $5.00 meé. West Publishing 
Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, 
University of Pennsylvania. 427 pp., 1 vol., price, $3.50, buckram binding. Abridged edition of Mikell’s 

: Cases on Criminal Procedure, 180 pages, $2.00 net. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, Univérsity 
of Chicago, and Barry Gilbert, Professor of Law, lowa State University. 620 pp., 1 vol., price, $+.00, 
buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. pp. xvi, 
624; 224 cases, second edition, crown 8vo, buckram, $3.50 net. Little, Brown, & Co., Publishers. 

Domestic Relations and the Law of Persons, Cases on. Second Edition, Enlarged. By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo, 
Pp. xviii, 624. Price, law canvas, $3.50 net. Used as a text-book at the law schools of Cornell University, 
University of Michigan, University of lowa, University of Indiana, Stanford University. 

Equity, Cases on, American Case-book Series. By George H. Boke, Professor of Law, University of 
California. 1263 pages, 1 vol., price, $5.50, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late 
Dean of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law 
Review, containing Index and Table of Cases. Price, sheep, $4.00. Cloth cut flush. The Harvard Law 
Review Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Cloth. 
Vol. I, Parts I-VI. Price, $4.25. Vol. Il. Parts I-III. Price, $2.00. Harvard University Press. 

Equity Jurisdiction, Caseson. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxiv, 1691; law canvas, $9.00. In use at 
George Washington and Illinois Universities, Hastings College of Law, and other law schools. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second 
Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $5.00 mei. In use at 
Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincin- 
nati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Limp morocco, gilt top, with 
book mark, $6.00 net. Little, Brown, & Co., Publishers, Boston. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 met. In use at 
Cornell, New York University, University of Missouri, lowa State University, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 
1197; cloth, $4.50 met. In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, 
Indiana University, University of Wisconsin, Creighton University, Cincinnati, Boston University, 
Stanford, Northwestern, Western Reserve, Universities of Kansas, Denver, South Carolina, University 
of Texas, and elsewhere. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Dean University of Minnesota 
Law School. 765 pages, 1 volume, price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Caseson. By James Brown Scott, Professor of Law at George Washington University 
School of Law. 960 pp., 1 vol., price $3.50, cloth. West Publishing Co., St. Paul, Minn. 

Legal Liability, Cases on. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. 8vo, 
cloth, 820 pages, price, $4.00. 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of the 
Faculty of Law in Columbia University. Publishers, Baker, Voorhis & Co., New York. Parts I, Il, and 
III, 8vo, pp. i, 1-772 inc.; cloth, $4.00 met. In use at Columbia, Yale, and other law schools. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Pro- 
fessor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of 
the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
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$4.50 net, In use at Cornell, Northwestern, University of Maine, Indiana University, and other law schools, 
This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; (2) the 
original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the English 
draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of Selected 
and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and thorough 
annotations by the editor. 

Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan. References to English Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W H Anderson Co., Cincinnati, Ohio, Publishers. 1 vol., 364 pp., 
$3.50. (Special rates to Law Students.) 

New York Code of Civil Procedure, Webb's Cases on. These cases are intended to teach the essential 
features of Pleading and Practice under the New York Code. The cases selected are short, clear and 
follow in outline the course on the Code so successfully carried on in New York University by the late 
Prof. Miller. 2 vols., $7.50, L. J.. Tompkins, 32 Waverly Place, New York City. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, Uni- 
versity of Wisconsin. 638 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, 
Minn, 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School, Cambridge. 1 vol., 8vo, pp. viii, 622. Price, cloth, $5.00 met. Harvard University 
Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, 
Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, 
$4.50 net. Little, Brown, & Co., Publishers. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, 
Husband and Wife, Marriage and Divorce.) By Albert M. Kales, Professor of Law, Northwestern 
University Law School. 830 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 net. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Second Edition. Parts I-IV, pp. 349. Cloth cut flush. Price, $2.00 met. Har- 
vard University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor 
of Law, University of Chicago. Parts I and II, 407 pages, 1 vol., price, $3.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Procedure, Cases on Civil. With Introduction and Notes. By Austin Wakeman Scott, Professor of. Law 
in the Harvard Law School. 8vo, cloth, 677 pages, price, $5.00. 

Property, Cases on the Law of. By John Chipman Gray, Royall Professor of Law in Harvard University. 
6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Volumes of this series are used in the following universities: 
Harvard, Columbia, Indiana, North Dakota, Chicago, Nebraska, Northwestern, Stanford, Utah, Wash- 
ington State University, Wisconsin, Michigan, lowa, Oklahoma, and Minnesota. Harvard University 
Press, Cambridge, Mass. 

Property, Cases on. By Edward H. Warren, Story Professor of Law in Harvard University. Intended 
for the use of first year students. Published in 1915. 856 pp. $5.00. 

Public Callings, Cases on. By Hugh E. Willis. See ‘‘ Bailments, Carriers and Public Callings.”” 

Public Service Companies: Public Carriers, Public Works, and Other Public Utilities, Cases on. 
By Bruce Wyman, formerly Professor of Law in Harvard University. Harvard University Press, 
Cambridge, Mass. 1 vol., 8vo, pp. xii, 607, with an index of subjects: half sheep, $4.00 met, prepaid. 
Used in the following law schools: Harvard, Columbia, Chicago, Indiana, Western Reserve, Leland 
Stanford, Jr., Northwestern, Nebraska, Louisville, Fordham, Creighton, Texas, Michigan, State Uni- 
versity of lowa, Illinois, Missouri, West Virginia, Tulane, Wisconsin, Vanderbilt, Yale, University of 
California, Atlanta, Washington. 

Quasi-Contracts, Cases on. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 722; law canvas, $4.50 net. In use as 
a text-book at Harvard and George Washington Universities, University of Wisconsin, University of 
Pennsylvania, and other law schools. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on ‘‘ Real Property.” By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1,387; law canvas, $5.00 nef. In use at Cornell, 
University of Wisconsin, University of Maine, University of Missouri, University of California, and other 
law schools. 
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Sales, Caseson. By Samuel Williston, Weld Professor of Law in Harvard University. Harvard University 
Press, Cambridge, Mass., Second Edition, 1905. pp. 1086. In use as a text-book in the law schools of 
the following universities: Harvard, Michigan, Northwestern, Cincinnati, California, Western Reserve, 
Indiana, Iowa, Coiorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington State. Price, $5.00 met. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Dean Stanford University 
Law School. 785 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St Paul, Minn. 

Sales, Selected Caseson. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram, $4.50 met. Little, Brown, & Co. 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, Professor of Law, Uni- 
versity of Pennsylvania. 660 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 net. Harvard University Press, Cambridge. 

Torts, A Selection of Cases on the Law of. Volume I, with Notes and Citations, Third Edition, by James 
Barr Ames, late Dean of Harvard Law School. Volume II, Second Edition, by Jeremiah Smith, Story 
Professor of Law Emeritus in Harvard University. 8vo. Vol. I, pp. xiv,910. Vol. Il, pp. x, 731. Price, 
$6.00 met. Harvard University Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $4.50 net. Little, Brown, & Co., Publishers. 

Torts, Cases on, American Case-book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price, $5.50, buckram binding. (To be published November, 1915.) West 
Publishing Company, St. Paul, Minnesota. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2 vols., pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed 
on thin paper. Limp morocco, gilt edges, $11.00 nef. Little, Brown, & Co., Publishers. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Second Edi- 
tion. pp. 527. Price, cloth, $4.00 met. Harvard University Press, Cambridge, Mass. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable 
uses in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 net. In 
use as a text book at Columbia University. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, North- 
western University. 781 pp., 1 vol., price, $4.50, buckram binding. West Publishing Company, St. 
Paul, Minn. 

Modern American Law. A series of, case books (published individually or collectively), covering nearly 
all branches of the law, prepared by standard legal authorities, under editorial supervision of Eugene 
Allen Gilmore, University of Wisconsin. In use at Chicago, Wisconsin, Illinois, Florida, North Dakota, 
Marquette, Albany, John B. Stetson, etc. Prices vary from $1.00 to $3.00. Complete information 
on request. Blackstone Institute, Chicago, Ill, 
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and its Federal Regulation includes the Acts of Congress, the decisions 
of Courts, the rulings of the Interstate Commerce Commission and 
Rules of Practice of the Commission with Forms of Procedure 


The most thorough and exhaustive treatise on this important subject 
ONE LARGE VOLUME — 1100 PAGES — $7.50 DELIVERED 


T. H. FLOOD & COMPANY, Publishers 


214 W. MADISON STREET CHICAGO, ILL. 


Please mention Ture Review when dealing with our Advertisers. 
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Some Unusual Sets in this List—Low Prices 





All books sold by us are guaranteed complete inside—no pages missing unless specifically 
so described. Bindings are sound, and will give good service. A library just received 


has some unusual sets. 





Set American Law Review, 49 vols. 

Set Central Law Journal, 82 vols. 

Set Illinois Law Review, 10 vols. 

Set Southern Law Review Old and New Series. 
Set Wisconsin Session Laws and Statutes. 

Set Minnesota Session Laws and Statutes. 


. Set Illinois Session Laws and Statutes from 1833 to 
date except two Private Laws. 


Set Chicago Council Proceedings from 1870 to 1915 
[very scarce]. 

Set Encyclopedia Americana, 16 vols. 1904. 

REPORTS, ORIGINAL EDITION 

Set U. S. Supreme Court, 238 vols. 

Set Maine Reports, 113 vols. 

Set Vermont Reports, 96 vols. 

Set Delaware Reports to Atlantic Reporter. 

Set Ohio Reports to N. E. Reporter. 

Set Indiana Reports, 190 vols. © 

Set Illinois Reports, 270 vols. 

Set Wisconsin Reports, 163 vols. 

Set Kansas Reports to Pacific Repr., 29 vols. 


REPORTS, REGULAR STEREOTYPED ED. 
Set Massachusetts to N. E. Reporter, 138 vols. 


Set Massachusetts to N. E. Reporter, 138 vols. in 
new buckram binding. 


Set Connecticut to 7 Reporter, 60 vols. 
with Kirby, Root and Day, 8 vols., original edi- 
tion. New buckram binding. 


Set Connecticut, vols. 1 to 52 regular to Atlantic. 
Set Indiana to N. E. Reporter, 109 vols. 

Set Indiana to N. E. Reporter, 109 vols. Buckram. 
Set Indiana complete, 190 vols. Buckram. 

Set Illinois complete, 270 vols. 

Set Illinois Appellate, 193 vols. Buckram. 

Set Michigan to N. W. Reporter, 44 vols. 


Set New York Ct. Appeals to N. E., 98 vols. 
ram. 


Set N. Y. Common Law, 80 in 17. 

Set N. Y. Common Law, 80 in 76. 

Set N. Y. Chancery Law, 32 in 16. 

Set New Jersey Equity to Atlantic, 40 vols. 

Set Howard Practice, 67 vols. 

Set Abbott’s Practice and New Series, 35 vols. 

Set Wisconsin complete, 163 vols. 

Set Wisconsin to N. W. Reporter, 48 vols. 

Set Tennessee to S. W. Reporter, 84 vols. Buckram. 

Set California to Pacific Reporter, 63 vols. Buck- 

- ram. 

Set Pacific States Reports Annotated to Pacific Re- 
porter, 135 vols. in 45. Buckram. 


Buck- 





Set U. = Reports Coop Ed., 238 in 59. Buckram. 
Set U.S. Reports Coop Ed., 238 in 59. Extra Anno- 
tated buckram. 


Set U. S. Reports Banks Ed., 1 to 58 in 28. 
Set English Reports Reprint, 154 vols. Buckram. 


Set English Law Reports, 1865 to 1915. About 350 
vols. Buckram. 


Set English Common Law Reports, 118 vols. Buck- 
ram. 


Set English Chancery Reports, 69 vols. Buckram. 
Set English Exchequer Reports, 47 vols. 
Set Vesey, Jr., Sumner Ed., 20 vols. Buckram. 


REPORTERS 
Northeastern Reporter, 109 vols. 
Northwestern Reporter, 151 vols. 
Pacific, vols. 101-118. 
Southwestern Reporter, vols. 75 to 98. 
Federal Reporter, complete. Buckram. 
Federal Reporter, vols. 1 to 169, mixed binding. 
Federal Reporter, adv. sheets, bound, vols. 51 to 95. 
Federal Reporter, vols. 1-14, 40 to 91. . 
U. S. Supreme Court Reporter, complete, 34 vols. 


ANNOTATED REPORTS 


American State Reports, 140 vols. 
Digests go with it. 


American & English Annotated Cases, vols. 1-38 and 
Digest. Buckram; fine set. 


Lawyers Reports Annotated, 70 vols. and Digest. 
Buckram. 


American Bankruptcy Reports, vols. 1-35 and Digest. 


ENCYCLOPEDIAS 


A. & E. Encyclopedia of Law, 1st ed., 31 vols., sheep 
or buckram. 


A. & E. Encyclopedia of Law, 2nd ed., 32 vols., sheep 
or buckram. 


Encyclopedia of Pleading & Practice, 23 vols., and 
Supplement, 4 vols., sheep or buckram. 


Encyclopedia of Evidence, 14 vols. Buckram. 
**Cyc.,” vols. 1-27. Buckram 
Ruling Case Law, vols. i-4. Buckram. 


DIGESTS 
Century Digest, 50 vols. 
American Digest. Key Number Series, 19 vols. 
Buckram. 
Ontario Case Law Digest to 1900, 4 vols. 
Canada Digest, 1901-1902, 3 vols. 
Webb & Meig’s Tennessee Digest. 
Co-op. U. S. Ct. Digest, 7 vols. Buckram. 


Rose’s Digest U. S. Re 3 vols. (Contains an 
invaluable table not ound elsewhere.) 


Buckram. 





A large list of sec’and Text Books. 


We have all of the new Text Books and Digests. 
We buy law books. We exchange law books. Correspondence invited. Vacation best 


time to add to your Library. 


GEORGE I. JONES, Law Bookseller 


202 South Clark Street, 


Chicago, Illinois 
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“Old Colony Service”’ 


N efficient and courteous organization, pro- 
gressive methods, large resources and three 
offices, conveniently located in different sections 
of Boston, combine to make the Old Colony Trust 


Company the most desirable depository in New 
England. 


Interest’- bearing accounts, subject to checks, may 
be opened at any office and the three offices used 


interchangeably for the transaction of your bank- 
ing business. 


An investment department that is at all times in 
close contact with the bond market and financial 


affairs in general is at your disposal. 


Modern safe deposit vaults at all offices, that offer 
complete protection for your valuables. 


(la Colony frnst fompany 


52 TEMPLE PLACE 17 eee 222 BOYLSTON ST. 
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THE NEWEST BOOKS 


in every department of literature, are always on sale in our store, at prices 
as low as anywhere, on day of publication. 

OUR MONTHLY “ BOSTON BOOK NOTES ” describes and prices the 
best of these and we will be glad to send you a copy, each month, as issued, 
without cost to you, if you are interested. 

OUR SPECIAL BARGAIN OFFERINGS are also noticed in the ‘ Book 
‘Notes,’ but a visit to the store is necessary to get an idea of the extent and 
variety of these. 

OUR BASEMENT OLD BOOK ROOM is a place that we would like to 
have you get acquainted with, as it is here that most of the fine old books, 
secured in the breaking up of private libraries in this Country and Abroad 
are first opened up and placed on sale. 

OUR IMPORTATIONS OF FINE OLD BOOKS FROM LONDON will 
make this room a specially attractive spot during the entire summer. 

3@= BOOKS IN FINE BINDINGS — the work of the foremost English 
and American binders—are always carried in stock for presentation on any 
occasion, and the prices always reasonable. 


CHARLES E. LAURIAT COMPANY 


385 WASHINGTON ST. OPP. FRANKLIN ST., BOSTON 











ESTABLISHED 1818 


Fikes Beithend, 


oC Le LOTHIN IN ING«K 
Gentlemens PFarnishing ons, 


MADISON AVENUE COR. FORTY-FOURTH STREET 
NEW YORK 


Telephone Murray Hill 8800 
Medium and Tropical-weight Clothing for 


Business, Dress or Sporting Wear 
Norfolks and Knickerbockers 
Flannel Trousers for Golf and Tennis 
Shantung Silk Riding Sacks mg Breeches 
Light-weight 
English Haberdashery an Lenser Goods 
Travelling Kits from Coats and Rugs to Dressing Cases 
Straw and Panama Hats, lish and Domestic Shoes 
Liveries for all Menservants 


Send for Illustrated Catalogue 


PERMANENT BOSTON ADDRESS 
149 TREMONT STREET, ELEVENTH FLOOR 
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“The publication of this great collection brings reinforcement to the friends of the humanities at a time 
when it is sorely led—a fine achievement, a notable addition to the higher intellectual resources of the 
English-speaking peoples, and a credit to our own country.” —The Nation. 


The Loeb Classical Library 


A New Comprehensive and Uniform Series of Classical 


Greek and Latin Texts with Parallel English Translations 


It is the idea of Mr. James Loeb, who has entered upon the undertaking with commend- 
able enthusiasm, to bring the ancient world closer to the modern; to make the literary 
treasures of the past more accessible to the reader of today. 


The Editors: 


E. CAPPS. Ph.D., LL.D.; T. &. PAGE, M.A., Litt.D., and W. H. D. ROUSE, Litt.D. 
Assisted by an Advisory Board of Eminent Scholars. 


q The latest and best critical texts are used and the translations, which combine accuracy 
with sound English idiom, are, with rare exceptions, in prose. 

g Each volume is prefaced by a brief biography and contains bibliography and index. 

@ The series is to contain all that is best in Greek and Latin literature from the time of 
Homer to the fall of Constantinople. 


The volumes are uniform in size, 63 x 4; inches, and contain from 400 to 600 pages. 
Flexible cloth, $1.50 net per vol. Flexible leather, $2.00 net per vol. Postage on single 
vols., 10 cents. 
Orders Received for Single Volumes, for Groups of Titles, or for the Whole Series 


LIST OF VOLUMES ALREADY PUBLISHED 


Creek Authors (BoundinGreen) | Latin ret — in Red) 


Apollonius Rhodius. Translated by R. C. Seaton. io Golden ). 
1 Vol. ty el (1566). Revised by S. 
The Lake 2 Fathers. Translated by Kirsopp Y “Vol. 
2 Vols. r hte the Ste nett a Translated by W. 
Appian’s man History. ransla race atts 
Whine? Ms 4 Vols. Coonan; Civil Ware. Translated by A. G. Peskett. 
tory. Translated by E. 

















Cassius: Roman Histo vw 
Cary. Vols. I, H, and IIT. Catullus. Translated by F. W. Som, 


Euripides. Translated by A. S. Way. 4 Vols. Tibullus. Translated by J; P. Pos 
The Greek Bucolic Poets (Theocritus, Bion, | P. um Veneris. Transla <- jJ. M. 
Moschus.) Translated by J. M. Edmonds. ackail. 1 Vol. 
1 Vol. Come De Finibus. Translated by H. Rackham. 
om rag 1 Homeric Hymns. Translated by 


1 Vol. 
-White. 1 Vol. Cicero: De Officiis. Translated by Walter Miller. 
Sultan. “rrandlted by Wilmer Cave Wright. Vole. 1 Vol 
Cicero: Letters to Atticus. Translated by E. O. 
e magg  EP by A. M. Harmon. Vols. I Winstedt. —- I and II. 
d Il. Horace: — and Epodes. Translated by C. E. 
Marcus Aurelius Antoninus. Translated by C. R. Bennett. 1! Vol. 


Haines. 

Philostratus: The Life of Apollonius of Tyana. Vo 
Translated by F. C. Conybeare. 2 Vols. eis Metamorphoses. In 2Vols. Translated 

Pindar. Translated by Sir Z E. Sandys. 1 Vol. y Frank Justus Miller. 

Plato: Euthyphro, Apology, "% Phaedo, resides ranslated by M. 2 er wre 
Phaedrus. Translated by H. M. Fowler. Seneca: Apecciogytesie. T ranslated by W. H. 
1 Vol, D. Rouse. ol, 

Plutarch: The Parallel Lives. Translated by B. | Plautus. In 4Vols. Vol. 1. Translated ed Paul 
Perrin. Vols. I, II oe Hg 

Procopius. Translated b Dewing. Vol. I. 

Quinte Smyrnaeus. we by A. S. Way. 


Sophocles. Translated by F. Storr. 2 Vols. 
St. = Damascene: Barlaam and lIoasaph. 
anslated by the Rev. G. R. Woodward and 
Harold bay Terence. Translated by John Sargeaunt. 2 Vols. 
Xenoph — Translated by Walter 


ag 
To be Published during 1916 


GREEK AUTHORS - ee ee 
Achilles Tatius.— Daphnis and Chloe.— Di Seneca, Tragedies . 1).—Seneca, Epistles.— 
Cassius, Roman History (Vols. Iv and Vv) Galen. Virgil. " ? 
—Greek Anthol ay -eaenem the Odyssey.— 


Pl h (Vol. — Proco — Strabo.— 
oe Wd B itchy pius. — Stra Send for 16-page Illustrated Phamphlet 


THE LOEB CLASSICAL LIBRARY 
For Sale at All Booksellers 


G. P. PUTNAM’S SONS, PUBLISHERS, ? WEST 45th STREET 


Please mention Tan Review when dealing with our Advertisers. 


(16) 























ADVERTISEMENTS 











THE CYC-CORPUS JURIS SYSTEM 


CYC MAY BE HAD IN COMBINATION WITH CORPUS 
JURIS AT NO EXTRA COST BEYOND THE 
PRICE OF THE LATTER WORK 


Under this combination plan, the subscriber has the 
use of a complete set of CYC until CORPUS JURIS is is 
completed. 


Judge Henry Wade Rogers, U. S. Circuit Court of 
Appeals, New York, says: “CYC is a monumental 
achievement, but it cannot be compared with what you 
are achieving in CORPUS JURIS, which will be easily 
and away the greatest law work produced in England 
and America.” 


Corpus Juris gives the Judge and the Lawyer : 


1. Principles and precedents, 5. All exceptions, qualifica- 
the rules and the reasons of tions, and__ limitations 
the rules. each as important and 


decisive as the rule itself. 


6. The applications of legal 
rules actually made to 


2. Ruling cases made as 
available as words in the 


dictionary. 
innumerable variations 
3. The essence of all reported and combinations of facts. 
Soa ae Ig ~~ 7. Judicially defined words, 
= cH ars we phrases and legal maxims 
clear-cut, authoritative including Spanish and 
text. Civil Law terms, with ex- 
4. A multitude of apt quota- haustive references to the 
tions and citations from decisions defining,  ex- 
the opinions of the courts. plaining, or applying them. 


Sample pages and descriptive literature, price, 
and terms will be sent free upon request. 


Published by 


The American Law Book Company 


27 CEDAR STREET 3 $3 NEW YORK 
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HARVARD LAW REVIEW 


PusiisHepv Montuty, NovemBer TO JunE INCLUSIVE 























Votume XXIX JUNE, 1916: NuMBER 8 
CONTENTS 
LEADING ARTICLES 
PaGE 
Liability without Fault Exra Ripley Thayer 801 
The Alienability of Choses in Action Walter Wheeler Cook 816 
The Uniform Partnership Act and 
Legal Persons . Judson A. Crane. . 838 
EDITORIAL DEPARTMENT 
Epitor1at Notes 851 
A Problem under the Declaration of Supplementing Memory with Busi- 
Pee FG Fe: PS Os 851 nets Retords . 60 ew eS 863 
The Nature of the Stockholder’s The Liability of the Manufacturer 
Liability for Stock Issued at a of a Defective Automobile to a 
Dee PO rere 854 Sub-Vendee ......... 866 
Liability for Words Imputing Crime . 857 | Relief for Wrongful Expulsion from 
Esthetics and the Fourteenth English Trade Unions... . 868 
DEE &6 4 6 4 be ee 860 
ee a ee ee + 400: 4 ee 
ES ee ae Tee Pere Tr eee 887 








SupBscriPTION Price, $2.50 PER ANNUM 


ForEIGN SUBSCRIPTIONS, $3.00 


35 Cents PER NuMBER 





Address Business Communications to 


Tue Harvarp Law Review AssociaTION 


Cambridge, Massachusetts 





Edited by 


Tue Harvarp Law Review Association 


Published by 


Tue Harvarp University Press 








John Wilson 8 Son) 


[The University Press, Cambridge 
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JACOBS 


BAR EXAMINATION QUESTIONS 
ermion AND ANSWERS cncizceo'is 


PRICE $5.00 NET . 





THE ONLY COMPLETE UP TO DATE WORK ON THE SUBJECT 





E New edition is divided into two parts: (1) SUBSTANTIVE 

LAW; (2) PLEADING, PRACTICE AND EVIDENCE. The 

Canons of Ethics have also been added to this edition. Many 
new questions have been added, and all the answers have been brought 
down to date to conform to the latest decisions and statutes. All 
changes in the former law have been indicated. The New UNIFORM 
SALES ACT down to 1915 is treated in the chapter on Sales, all 
changes being noted. All the recent important decisions and 
statutes and amendments thereto in all branches of the law have been 
carefully noted and discussed. The questions are answered in a manner 
to meet the requirements of students, the reasons for the answers 
are given in full, authorities are cited for every answer, and 
quotations from decisions and statutes added wherever necessary, and 
this way of answering has met with the approval of practically all 
Boards of Examiners. The student therefore will find this book 
to be the most convenient method of review. In short, it furnishes just 
the preparation needed to insure success in passing any examination. 








The Banks Law Publishing Company 


23 Park Place, New York 
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J. H. H. MCNAMEE. 
COMPANY 


Bookbinding 


tog 
LA. 


- 
~ me 
yer 

Ss ) 





a a 


Law Books Interleaved 


Bound in Buckram, 


Sheep, Morocco 


32 BRATTLE STREET HARVARD SQUARE 
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NO 


Caveat Emptor 
Caveat Venditor 


IS THE RULE AT 


HOTEL VICTORIA 


Dartmouth and Newbury Streets, Boston, Mass. 
EUROPEAN PLAN 
Private and Law Club Dinners a Specialty 


THOMAS O. PAIGE 
MANAGER 














TELEPHONE, 894-M CAMBRIDGE 


Che Tupper Studio 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-TWO YEARS THE NAME 
OF TUPPER HAS BEEN ASSOCIATED 
WITH THE LAW SCHOOL 


HARVARD SQUARE 
OPP. ENTRANCE TO 
CAMBRIDGE SUBWAY 
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Holt’s Cafeteria 


C. A. HOLT, Proprietor 








A Synonym for ‘‘Quality”’ and ‘Service’ 
22 DUNSTER STREET CAMBRIDGE, MASS. 


OUR established reputation for having the best food at 

reasonable prices makes Holt’s Cafeteria a surely satis- 
factory place to eat. The fact that we are serving 900 to 
1100 people a day proves the popularity of Holt’s Cafeteria. 


MUSIC EVERY TUESDAY AND FRIDAY EVENINGS 


$5.50 in Coupons can be purchased at Cashier's Desk for 
$5.00, transferable and good until used. 


C. A. HOLT, Proprietor. 

















PLACE, of distinction and 
A refinement, where rare deli- 
cacies faultlessly prepared 
are perfectly served in a dining 
room famous in many countries. 


THE 
GEORGIAN 


7 PARK SQUARE BOSTON 
Telephone Oxford 4560 
WM. E. SMITH, Managing Director 
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ROOMS Cambridge Trust 
For Law Students ee | 


HARVARD SQUARE 








CRAIGIE HALL eee 4x, entte of 


Suites of three or four bedrooms 


with study and bathroom SAVINGS DEPARTMENT 


One Dollar opens an account. 


JAMES M. MARVIN Money goes on interest the first 
AGENT day of every Month. 


1322 Massachusetts Avenue Safe Deposit boxes for rent. 
CAMBRIDGE. MASS. Storage for valuables. 

















DAVID FARQUHAR 


Book- binder 


ALL KINDS OF BINDING AND RE-BINDING 








FAIR OAKS STREET, NORTH CAMBRIDGE, MASS. 
Telephone Cambridge 1347 


CYRUS BREWER & CO. 
Every Known Kind of 


Insurance 


44 KILBY STREET __ Entire Building) BOSTON, MASS. 








ALFRED M. BULLARD ARTHUR K. POPE 
ARTHUR B. GILMORE WILLIAM T. ULMAN 
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BILLINGS & STOVER 
HARVARD SQUARE JAnothecaries CAMBRIDGE, mass. 


All the music of all the world on our Columbia Graphophones. 
° ‘ ‘ Established in 1835 
Chief Justice Portraits | incorporated 1902 


p L Telephone 446 Cambridge 
—~ — Cambridge Coach 
and Austin 


Company 
Varsity Arts and Craft Shop | Carriage and Automobile 


9 BOYLSTON STREET, CAMBRIDCE Service Day and Night | 























Charles River Crust Co. 


of Cambridge, Massachusetts 


Eighty-three years in business at present location, next door to 
Harvard Co-operative Society, Harvard Square, : 
opposite University grounds 


Bank of deposit of Harvard University for 83 years 
Bank of deposit of Radcliffe College 


CAPITAL AND SURPLUS... ._ . $400,000.00 
DEPOSITS... . 6 2 espe * pierre ype SEAR 


HARRIE E. MASON, PREsIDENT 
CHARLES F. MASON, Vice-PRESIDENT 
W. H. SPRAGUE, TREASURER 
E. H. NORRIS, SECRETARY AND Asst. TREASURER 
GEORGE H. HOLMES, Auprtror 


INTEREST PAID ON DEPOSITS 


DURGIN, PARK & CO. 


(Established 1874) 


Market Dining Rooms °""rc'??. x ™ 
30 North Market and 31 Clinton Street, BOSTON 


Please mention Taz Revinw when dealing with our Advertisers. 
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BROWN-HOWLAND COMPANY 








Office SAFE-CABINETS 
Equipment There is no safe Cabinet, but THE SAFE CABINET . 


SHAW-WALKER STEEL FILING CASES 


One-piece sky-scraper construction 
No nuts—no bolts—no rivets—no screws 


STEEL TRAYS—LOCKERS—SHELVING 
Cheaper than wood—and cleaner 


U.S. STEEL DESKS AND TABLES 
For looks—wear—dustproofness 


troubleproofness—and safety 


EVERYTHING IN WOOD 


Office INDEX CARDS—GUIDES—FOLDERS 
Supplies FILING SYSTEMS—LOOSE LEAF 


Satisfy both real service and fair price tests. 


Office ADDRESSING MACHINES . 


A ppliances Any list of names used four times pays for complete equipment 


Ser DICTAPHONE 


Handling 
Letters 





practical—a week's trial proves it 


MULTICOLOR PRESS 


ASimple two-color printing press—and the best letter machine made 


SEALING—STAMPING—PROTECTING MACHINES 
30 FEDERAL STREET... .. BOSTON, MASS. 


Please mention Tax Review when dealing with our Advertisers. 
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JUST ISSUED 


A Treatise on the Conflict of Laws 


VOL. I, PART I 


By JOSEPH HENRY BEALE 
Royall Professor of Law in Haroard University 


Vol. I, Part I, Paper 8vo., lxxx-+ 189 pages. $1.10. 


PROFESSOR BEALE has undertaken to write a treatise on 

the Conflict of Laws, which, not only shall serve as a thorough 
discussion of the principles which are involved in this branch of the 
law, but also shall contain such a collection and examination of the de- 
cisions as may be useful for a lawyer in dealing with questions that 
arise in practice. 

According to the plans of the author, the work will extend to at 
least two volumes of one thousand pages each, and will require several 
years for its completion. It has been deemed best to issue from time 
to time “ advance sheets” in parts of about two hundred and fifty 
pages each. These will be sold for $1.10, and payments made for the 
parts will be regarded as a prepayment to that extent of the sub- 
scription price, $6.00 per volume. 


HARVARD UNIVERSITY PRESS, Cambridge, Mass. 














OLD CLOTHES WANTED 
By MAX KEEZER 


Highest cash prices paid for your cast- 


off clothing. Also, old gold, watches, 
chains, diamonds, bric-a-brac, furni- 
ture, rugs, etc. 

® ® ° Will call at your room day or even- 


ing at your pleasure. — My adv. can 


be found in the Crimson, Lampoon, 
NEW YORK Advocate, Illustrated Magazine and 


the Monthly 


297 Fifth Ave. (Near 31st) 1236 MASSACHUSETTS AVE., CAMBRIDGE 
Tels.. 302 and 2936. If one is busy call the other. 


AND 


BOSTON 





A BRIEF SURVEY OF 


328 Washington Street | EQUITY JURISDICTION 


Riding and Polo ‘aie 
B R E E te H E S The Harvard Law Review 


Association 
CAMBRIDGE, MASS. 
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A Fact, Not a Theory 














VERY thinking man wants to be 
assured of the purity, cleanliness 


and healthfulness of the food he eats. 


Give your body a chance to make good by 
eating pure food. 


Get tte“ FOOD SHOP’ dasit 


PURE FOOD SPECIALISTS 














(28 Boylston Street, Cambridge 


CATERING FOR ANY OCCASION 


SANDWICHES AND LUNCHES IN ANY QUANTITY 
FOR TEAS AND SPREADS 
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PICTURES FRAMING SOUVENIRS 
SPECIAL RATES IN FRAMING 


Colored Reproduction of Six Tudor Panels in the 
House of Commons 


Photographs of Law Schools—any size 
Book of Harvard Views and Guide 
Groups and Rooms Photographed 


J. F. OLSSON & CO., Art Dealers 


HARVARD SQUARE 


Amee Brothers 


Booksellers and Stationers 
Fountain Pens Note Books 








Sole Cambridge Agents for 
Case Books used in Harvard 


Law School 
HARVARD SQUARE 








THE AUTO WIND SHIELD 


Protects, with nothing in front of the driver’s eyes, from 
Wind, Cold, Dust, Snow, or Light Rain 


It is strong, durable, and 
waterproof; has no glass 
to break or rattle; offers 
less resistance to the 


wind, and affords greater ‘ , 
protection and ae y Phage with detachable 
Bish ee ellen. ole tee side curtains and a roll 
shield y front for summer use. 


The Auto Wind Shield 
is made of the best 
materials, with celluloid 
panels and brass trim- 


Price $35, attached. Only six hours are necessary to attach 


AUTO WIND SHIELD CO. 


UNIVERSITY ROAD CAMBRIDGE, MASS. 
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he New ‘As I travel about the country, East, West, 


North or South, I find the thinking people, 
RE PUBLIC the effective members of their respective com- 


munities reading The New Republic.” 
MARY ANTIN. 


OU, too, doubtless know The New 
Republic, but it makes all the 
difference in the world when it is a 
regular visitor to your study. Only 
8 then can you be sure of being able to 

421 West 21 # Street read the article you want to read at 
New York City the moment when you have a chance 

to read it. Pin a dollar bill to the 

blank below for a four months’ ‘Acquaintance Subscription.” 





‘THE NEW REPUBLIC, 421 West 21st Street, New York. 
The enclosed dollar is for a 4-months’ Acquaintance Subscription. 


Address 



















“Out of Doors” Shoes 


Tennis Shoes 


We have in stock a shoe with the heaviest 
rubber sole that is produced. The prices 
remain the same. 


Low Cut, $1.50 High Cut, $1.75. 


The Trot Moc 
‘‘The Back to Nature Shoe.” It has the 


best wearing sole we know of. It is as 
comfortable as an old glove. Very mode- 
rate in price. $3.50. 


Harvard Co-operative Society 
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IN BRONZE FIGURES 
AND BOOK ENDS 


Shreve, Crump & Low Co. 


147 Tremont Street, Boston 











Prin ters ie The Cosmos Press 


Law Briefs, Pamphlets 
Catalogues, Magazines 








Official Printers to the New York American Museum of 
Natural History 


Publishers of the American Museum Journal 
The Auk 


30 BOYLSTON STREET CAMBRIDGE, MASSACHUSETTS 
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ADVERTISEMENTS 





What Have You to Supply Ammunition 
When You Argue On The Facts? 





Thousands of books may be at your disposal to solve your 
legal problems, but many eminent judges have declared that 
questions of fact are more difficult to decide than questions 
of law. There is only one great work on this subject. 











Moore on Facts gives judicial estimates of the value of 
all sorts of evidence and the credibility of all sorts of wit- 
nesses under a vast variety of circumstances. It not only 
cites 12,000 cases from the law reports, but draws upon the 
wisdom of hundreds of non-legal authors. 

It is written for the purpose of enabling lawyers to 
support their arguments on questions of fact by reference 
primarily to the decisions of the courts, and then to works 
of learned men both inside and outside of the legal pro- 
fession. The poets, romancers, philosophers, psychologists, 
statesmen, orators, journalists, historians, all have furnished 
their contribution, making a wealth of material found in no 
other law book. 

It is not a work on evidence — it deals solely with the 
weight and value of testimony. The material gathered by 
the laborious reading of tens of thousands of opinions can- 
not be found in digests. 

This ammunition you need for many legal battles — 
besides, it is most entertaining and profitable reading. 

Moore on Facts is in two large volumes, and is bound in 
buckram or full sheep, as preferred. Price $12.00, delivered. 


Write for sample pages from the chapter on memory. 





EDWARD THOMPSON COMPANY 
PUBLISHERS 
Northport, Long Island, New York 
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By EDWIN J. CLAPP 


Professor of Economics, New York University Author of ‘The Porte Harbors,” 6x. 


In our North-Atlantic scant such. as eae ‘the ‘suiehealide 
problems have become peculiarly intricate and difficult of solution, 
Terminal charges-on bulk freight are such that it coste aa much to 
tranship a ton of freight through an inadequate terminal as it does to 
transport it one thousand miles over a modern railroad. 


At the request of the Directors of the Port of Boston, Mr. Edwin 
3. Clapp bn Senin atthe aoe Pree bart une hes ofered 5 


Se 


mariana sc saz: ae ewes 
“The Port of Boston” he presents an exhaustive plan for 
dcvdorlag: Bata tach oorueae air diverting saan 
door a vast volume of exports that become hers by right of posi 
and ability to handle. While Me dissanton ‘conse chook Boeken, 
his plans and compaisios apply squalls to the Seale omiperte Uecught | 
which trade brings our present imports to our doors. 
Namerous maps and diagrams add to the practical character of 


the volume. 

















